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E. Kersevan

Secretary General of the Constitutional Court
of Republic of Slovenia, Professor

Can there be a final time limit for the Constitutional
Court to reach a decision?

Abstract

The overburdening of constitutional courts which have
responsibility to decide upon constitutional complaints and/or
other forms of individual appeals is growing and causing serious
considerations to be given to question of guaranteeing that the
decision is reached not only in reasonable time form the position
of the parties to the dispute, but also in time to give a response
to wider legal and social issues that are being considered in
important cases pending before the constitutional court. It is
therefore that the question arises, whether it would be possible
to introduce a final time — limit for the constitutional court to
reach a decision. Even this seems to be contrary to traditional
principles and practices of judicial decision making, there are
valid arguments that support this principle: the declared right to
appeal to the constitutional court is quite often void and leads to
disappointment, which diminishes the court's respect and author-
ity, if the decision cannot be reached in reasonable time or is lim-
ited to a short decision stating only that the case will not be
accepted for further consideration — and even that after a num-
ber of years. So it would probably lead to an improved trans-
parency and predictability — if not honesty - of judicial process
of the constitutional court, if the procedure would openly declare
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that it will not examine all appeals, but only the most important
ones and that all the other cases would be subjected to a final
time-limit, after expiry of which the case would ipso lege be
deemed to be dismissed.

1. Introduction

The role and importance of constitutional courts is grow-
ing all across the wider European area, with many new courts
being established in the last twenty years and others gaining
new powers and responsibilities. One of the major reforms
both on national and supranational levels has been to grant cit-
izens the right of individual appeal to the constitutional courts,
enabling them to demand judicial protection of their constitu-
tional rights by the highest judicial authority. The principle is
in theory sound: that there is always a (final) remedy, which
enables the protection of citizens against violations of human
rights and fundamental freedoms from the state authorities, if
everything else has failed. But the introduction of individual
access to the constitutional court or other highest judicial
authority has on the other hand in practice led to a serious con-
sequence: the overburdening of supreme judicial bodies. The
constitutional courts are not — and cannot — be organized to
handle a vast number of cases, reaching in thousands of indi-
vidual appeals, both for systemic and procedural reasons, as
will be examined further. So the question remains: how to
guarantee the time for decision-making to remain reasonable,
without causing the justice to the citizens to be delayed and
therefore to be denied?

There are a number of responses to this challenge, which
can be seen both in laws and regulations being amended, as well
as in changes in every-day functioning of constitutional courts.
This paper, however, deals with only one of them, maybe the
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most formal of them all: can there be a final time-limit for the
constitutional court to reach a decision — and if so, what are the
consequences? Even if on the first glance this question may
seem to be either trivial or impossible to reach, there have been
recent discussions about this even regarding the possibilities to
reform the European Court of Human Rights, not supported by
the majority, but the question remains valid. Let us examine this
further.

2. The problem

There is one observation that should be stressed again at
the very beginning: the caseload of the constitutional courts
and other highest courts with competence to judge upon indi-
vidual appeals' is growing and they are faced with challenges
to find new alternative solutions to handling appeals, with min-
imal (or at least reasonable) lowering of the standards of legal
protection of the citizens, including the crucial aspect of deliv-
ering a judgement within reasonable time’. Several possible
solutions were discussed, prepared and presented on many
occasions, from minor changes to radical reshaping of the
whole systems.

The question of (more) effective decision-making by the
constitutional courts in this context is therefore an open chal-
lenge’, but one has to keep in mind that legal remedies have their

! An individual appeal/constitutional complaint procedure can vary among States, but in its

core principle it is a remedy that may be lodged due to a violation of human rights or fun-
damental freedoms against constitutional court individual acts by which state authorities,
local community authorities, or bearers of public authority decided on the rights, obliga-
tions, or legal entitlements of individuals or legal entities. Generally it may be lodged only
after all legal remedies have been exhausted.

The overburdening with cases faced by the ECtHR is therefore a situation that reflects sim-
ilar developments in many national legal systems.

More on the topic with many of presented ideas developed in Kersevan: Constitutional
Complaint as a General Domestic Remedy and the Shared Responsibility to Implement
the European Convention of Human Rights (2010).

2
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specific characteristics and consequences that influence the
functioning of the national legal, judicial and administrative sys-
tem as a whole. The goal to be achieved is of course related to
the need for constitutional court decisions to be delivered time-
ly, giving the answer to both legal and wider social questions
that have to be resolved in the course of its proceedings. The
logic remains constant: the more effective the remedies them-
selves, the shorter the time needed for the decision to be taken.
But let us examine some of the facts and developments regard-
ing the efforts to raise the efficiency of constitutional courts
decision-making.

To present the specific challenge in how to enable the con-
stitutional courts to reach a decision in reasonable time let us
first examine the general characteristics of constitutional com-
plaints and other forms of individual appeals. Experience shows
that if there is a legal remedy available to the individuals, which
enables them to access these courts directly, such a remedy will
lead to a very high (if not extreme) caseload of the court.

This is supported by the logic of the protection of human
rights: if they are applicable in practically all legal cases and
procedures, it is possible that in all such cases there occurs a
violation of these rights, so that an appeal on these grounds is
always possible; it suffices for the applicant to claim that his
human rights have been violated for the procedure before the
court of higher instance to be introduced and since it is possible
that the case is not resolved in the interests of the appellant in
the lower levels of the judicial system, it is quite logical for him
to use also the appeal to the highest courts, including the con-
stitutional complaint’. Opinions about the correct interpretation
and implementation of the Constitution (and/or the ECHR) may

* Cases have been known in Slovenia where an applicant has lodged a constitutional com-
plaint against the judgement of the Supreme Court and has in his appeal already "warned"
the constitutional court that in the case his case was not resolved in his favour, he would
appeal to the ECtHR. It is quite probable that these cases are not country-specific and that
they have occurred in other States Parties as well.
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differ between the parties to the dispute and consequently
between the different levels of the judicial system in the pro-
ceedings based on appeals and other legal remedies. It is not
unusual even for every level of the judiciary to have a different
opinion, even if the same legal texts are used in the decision-
making. And one has to keep in mind that the appellant seeks
the outcome that satisfies his interests, not abstract justice. If
remedies are available against a court's decision, the party
which is unsatisfied with the result will use them to get the
judgement changed in its favour.

In relation to this there is another factual observation that
has been made on analysing the use of legal remedies: the suc-
cessful use of legal remedies motivates other persons to use
them against unfavourable decisions or actions, administrative
or judicial. These considerations are valid for all legal remedies,
ordinary and extraordinary, and in all types of legal proceedings,
including the constitutional complaints and other forms of indi-
vidual appeal to constitutional courts. And tied to it, there is one
fact that will remain unchanged: that (with possible exception of
Solomon's judgments) in every dispute between two opposing
parties with contrary interests there will always be at least one of
them, who will be unsatisfied with the result because of losing
the trial’. This gives an approximation of 50% of parties to a
judicial proceeding unsatisfied with its outcome and at least
potentially interested or willing to challenge such a judgement
and claim that their rights have been violated, especially if they
know that such challenges have often been successful in other
cases and therefore have reason to believe they are likely to suc-
ceed. And the answer to the question, whether the court or
(another State authority) has indeed violated rights of an indi-
vidual or not can and will finally be given only in the judgement

* In criminal and administrative cases the "opposing party" is the State, which is specific in

its legal position, but other participants (victims of crimes, persons affected by adminis-
trative decisions) will have the same considerations in the case that an appeal against the
State is successful.

[
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of the superior level. But for starting the proceedings with legal
remedies the appellant has only to claim that he has been violat-
ed in his rights and freedoms, meaning that the pure possibility
and assertion of such illegality causes in-depth examination and
trial to be conducted by the constitutional court.

If we take all these facts into consideration there is a gener-
al result, supported by both logic and statistics: more legal reme-
dies cause more litigation, not less. And the creation of an even
higher level of judicial control, i.e. the constitutional court, with
new remedies against final judgements, only broadens the possi-
bilities of potential litigation and therefore causes more and
more judicial decision-making. New, extraordinary legal mea-
sures to access constitutional courts (or other similar highest
national courts) are justified only by the specialization and qual-
ity of judicial protection, the highest degree of professionalism,
independence and impartiality. The balance between the need for
res iudicata and the achieved legal certainty and the multi-tier
and multi-level protection of individual’s constitutional rights
and freedoms is therefore important both in the scope of indi-
vidual’s legal security and in the functioning of a legal order as
a whole®.

There follows another quite obvious truth: if all cases were
brought by unsatisfied parties to the constitutional courts as the
highest levels of national jurisdiction, the courts would be unable
to rule on the merits of them all. Judicial systems cannot but keep
the classic pyramid structure, keeping higher levels in the system
less numerous than the lower ones and with the presupposition
that the level of judicial quality is raised higher up in the system
one goes. And higher in the hierarchy of courts there are also
more and more organizational and procedural limitations to
counter the "flood" of cases with raising of capacities to handle
them: it is contrary to both the role of constitutional courts as well

% In regard to overlapping competences in protection of Human rights in Europe, see

Kirchhof: Grundrechtschutz durch europdische und nationale Gerichte (2011).
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as their position in judicial system to raise the efficiency in rais-
ing e.g. the number of judges (which in European countries varies
in principle between 5 and 16) and similar measures’.

With more legal remedies and more litigation numerous
constitutional courts that are faced with the problem of overbur-
dening and with the need to solve cases without undue delay,
within a reasonable time-frame have tried to find new solutions.
The answer to this has been in most cases to limit the access to
the constitutional courts themselves, however without abandon-
ing the system of constitutional complaints or other forms of indi-
vidual appeals to these highest courts. So the prevention of over-
burdening is achieved firstly by raising procedural requirements:
strict deadlines to use a constitutional complaint, preclusions in
using certain arguments that have not been already presented in
earlier stages of the proceedings, exclusion of cases of minor
importance and limitation of grounds to appeal a decision (e.g.
questions of law, but not fact), a need to exhaust lower level legal
remedies, etc. It is difficult always to claim there is an inherent
'natural' logic in these limitations, other than the simple fact that
there is no need and/or capacity to rule on each fact and legal
question a repeated (or exaggerated) number of times. The judge-
ment on fulfilment of these conditions is often combined with the
ruling on the importance of the case, which grants access to the
court in question. Consequently it is quite clear that a consider-
able number (if not a large majority) of applicants to the consti-
tutional courts will not be given decision on the grounds of the
case, but will be faced only with a procedural decision that the
leave to appeal was not granted, that the case was dismissed as
inadmissible, manifestly unfounded, unsubstantiated, not of suf-
ficient importance (de minimis), etc®. This is the practice of many

7 It is also dubious, whether it is really the role of the Constitutional courts to make thou-

sands of decisions, see Bobek: Quantity or Quality? Reassessing the Role of Supreme
Jurisdictions in Central Europe (2009).

8 The general declaration that "anyone" has the right to get the protection of his rights and
freedoms by the constitutional courts if the need arises is therefore in practice often more
an insincere promise than an actual legal right of an affected individual.
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superior jurisdictions within the State Parties of the European
Convention on Human rights, but the imposed limitations have
also been shown to be to predominantly ineffective in lowering
the number of constitutional complaints — even the most tradi-
tional and respected constitutional courts that have responsibili-
ties to handle individual appeal are overwhelmed with them and
the numbers are not getting any better’.

There is also one other important aspect of the protection of
human rights within the national legal system, which can be rel-
evant for the further discussion. The constitutional courts have
several times expressly confirmed and enforced the position that
all national authorities are directly bound by their national
Constitutions and that they have to respect the relevant require-
ments in their decision-making. On the other hand, the fact that
the constitutional complaint is established in a State as an indi-
vidual's right to access the constitutional court if he claims that
his human rights have been violated, gives an implicit confirma-
tion that there is a serious mistrust within the system that these
obligations would be successfully met by the courts, administra-
tive bodies and other relevant State authorities, so that a system-
wide control of the constitutional court and its prerogative to
decide in all the relevant individual cases is necessary if not
essential to give an adequate redress of the violations of human
rights. And the more the constitutional court has used its powers
to change or annul the challenged judgements or administrative
acts, the more this assumption has been seen to be confirmed —
both in the eyes of the general and professional public, politi-
cians included”. It is also important to observe that in the major-
ity of cases — and recently practically in all of them — the ques-
tion was not the ignorance of the existence of human rights and

’ BVerfG of Germany annual report shows that third consecutive year there has been an

overburdening with more than thousand cases. ECtHR report shows the numbers of new
cases is rising, so is the case in Slovenia, etc.

' This has led - paradoxically - in some cases to the position of the lower courts that the par-
ties should reserve their claims of violations of human rights for the complaint to the con-
stitutional court and that they are not obliged to deal with them in e.g. the appeal procedure.
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their protection but the correct interpretation and implementa-
tion of the relevant constitutional provisions.

Finally, one has to bear in mind that these problems are not
just abstract and theoretical, on the contrary: an inefficient con-
stitutional court which can’t respond to demands of both law and
society in time, when these questions are relevant, is not fulfill-
ing its main function of protecting and upholding the
Constitution and law. From the perspective of an individual this
is not much better, since the justice delayed can in fact be justice
denied — if it takes another number of years for the constitution-
al court to reach its decision after all other judicial and/or
administrative procedures have already claimed their share of
time, the effect can be devastating, and even more, it can be con-
trary to legal demands of the right to fair trial, enshrined in con-
stitutional orders and ECHR".

So in respect of the developments of the abovementioned
trends to do nothing is not a solution. Can we try to solve these
issues by imposing a formal time limit for the decision of con-
stitutional court to be taken? Even though it may seem to be a
provocative thesis, let us examine the potential consequences.

3. The possibility of a solution

In procedural legal theory there is a distinction between two
types of time limits for the judicial and administrative decision
making: instructive and preclusive procedural time limits (dead-
lines). The instructive time limit is in principle without legal
consequences for the proceedings themselves; it is determined
by law, but the failure to meet the time limit does not cause the
procedure to be altered, stopped or otherwise directly influenced
by this occurrence. The instructive time limit therefore only

" There are several judgements of ECtHR in this respect, e.g. Judgement in Klein v
Germany of 20 July 2000.
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gives an instruction to the decision-making body and/or parties
to the dispute a reference regarding their expected action. The
violation of such time limits can in principle only indirectly
affect the procedure itself, e.g. lead to possibilities to use reme-
dies for speeding up the proceedings, such as an appeal to the
president of the Court or a subordinated administrative authori-
ty, etc. These time limits can be imposed also on constitutional
courts, but their influence on the efficiency of the proceedings is
minimal: if there is a problem of overburdening and the decision
can not be reached within the prescribed time, there is nothing
that the imposition of such a time limit can contribute. On the
contrary, it combines the fact of overburdening and inability to
timely resolve pending cases with the form of illegality — the
violation of instructive legal deadline is still unlawful, even
without other formal consequences.

So to make a new and potentially effective approach, we
should examine the imposition of formal and preclusive time
limits for the constitutional court decision making, meaning
that after the deadline has expired there is a formal conse-
quence — and which should the consequence be?

To give an answer we should first look at the basic princi-
ples in judicial decision-making and legal remedies. The first to
observe is a combination of both the stressed need to trust in the
judicial decisions (res iudicata pro veritate habetur) and a need
to have every act of authority subjected to a supervisory legal
examination, even the judicial ones (qui custodiet ipso cus-
todes?)"” 1t is therefore a principle of legal order that a first level
judgement can become final without further examination or
approval of higher authorities and can therefore represent a suc-
cessful end to a dispute, respected as a part of the legal order.
This finality is a value in itself, since it provides legal certainty

for all parties to the dispute as well as for other persons, direct-

21t is important to point out that the Convention does not demand a legal remedy against
judicial decisions (judicial control of judges is not necessary), but e.g. the Constitution of
Slovenia does (Art. 25).
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ly or indirectly affected by its verdict. But since the finality of
judgements (and other legal decisions of authority, such as e.g.
administrative acts) is a very important element of the rule of
law, it is common - or even constitutionally required - for the
parties to have the right to appeal against the judgement and
have it re-examined by a higher court before it becomes final.
There are some results derived from that right of appeal: the
authority of the first instance court is diminished, since a higher
court can overrule its judgement and the time till a judgement
becomes final and unchangeable (res iudicata) is prolonged.

After the finality of the judgement its legal consequences
come into force and the rules set by it have to be observed and
can be enforced on the party not complying with them. Only in
limited cases expressly specified by law can a final judgement
be challenged using extraordinary legal remedies. The possibili-
ty to use legal remedies that can change or affect a final judge-
ment weakens the legal certainty and can cause serious difficul-
ties when the consequences of already implemented judgements
should be reversed and restitutio in integrum should be achieved
if the final judgement is changed by the responsible court or
other empowered authority. It is therefore that extraordinary
legal remedies against final judgements should be limited and
should have a high degree of legitimacy in their goals that go
beyond the resolution of a particular dispute (e.g. the protection
of constitutional order, setting an important precedent for future
judicial practice, the resolution of an important legal question,
etc.). Finality of judgements as an important element of the rule
of law and courts' authority means that legal remedies which
could affect them should be introduced in a legal order "avec la
main tremblante"; there is a good reason why they are called
extraordinary legal remedies. These facts are quite obvious, but
it is good to have them clearly presented before this discussion
is brought further into more complex issues.

Second important observation is that to ensure the effective
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protection of human rights the best method is to ensure that they
are observed in the first level decision-making process and/or the
appeal procedures before the decision becomes final. In this way
both the principles of the effective legal remedies as well as the
protection of the principle of finality (res iudicata) are observed
and respected. But, as the question of qui custodiet is logically
continued, what if the lower courts in the regular proceedings fail
to do so? Should another legal remedy be created? And then
another? How many? And this is where the answers offered often
take a completely wrong direction. It may be possible that the
lower level courts fail to observe the human rights guaranteed by
the Constitution (or the ECHR), but the solution that it should be
the highest court to do that instead of them is wrong. The cre-
ation of new legal remedies, especially extraordinary ones, that
would grant access to the highest courts to everyone who claims
that the violation has not been adequately redressed by the lower
courts causes overburdening of the highest courts, since the pyra-
mid structure of judicial system never enables enough capacity to
be concentrated at the top of the hierarchy to substitute decision-
making of the lower tiers of the system. Experience has proven
that in practically all legal systems, including the ECtHR.

There is another argument to the issue mentioned above.
The violations of human rights are — just as in any other case of
legal litigation — established in a legal decision, mostly a judge-
ment by a court. But the question whether a right or obligation
has been violated is not a question of fact; it's a question of law,
expressed in the judgement itself. It is therefore a product of
legal reasoning, not of factual discovery, to decide whether a
right has to be observed in a given case and if there was a viola-
tion of such a right. The court therefore determines® that a right

" In this relation it is important to observe the principle of Federal constitutional court of

Germany, which sits in a panel of 8 judges and in the case there is no majority for the deci-
sion to be taken, there is a decision in which the Court declares that due to lack of neces-
sary majority “the violation of the Constitution cannot be established” — also
Bundesverfassungsgerichtsgesetz Art. 15, more in Umbach, Clemes, Dollinger:
Bundesverfassungsgerichtsgesetz, Mitarbeiterkommentar und Handbuch, (2005).
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has been violated; it does not discover that a right has been vio-
lated. And it is at this point where the element of subjectivity
comes into focus. In the cases of remedies against the decisions
of lower courts it is for the superior courts to decide, to judge,
whether the lower level court has failed to determine, not to dis-
cover, that a violation of a (human) right has occurred. And
based on the argument of higher professional competence the
higher court has the power and legitimacy to do so. And this is
valid mutatis mutandis even for the highest courts in a certain
State. And it is of this fact that applicants are intensely aware: if
there is a higher level in the judiciary that can have a different
opinion on the matter, it is rational to try to access it and to
achieve that such a different legal reasoning will be expressed in
a binding judgement. The statistics support — or at least do not
oppose — this consideration. After a new supreme level of a court
is established and develops its authority, the caseload will grow
exponentially, as is the case at many constitutional courts.
Based on these conclusions, there is a need to understand the
position of a constitutional court, which is concerned with the
protection of human rights and fundamental freedoms on the
national level™. It is safe to claim that this highest court has the
role of unifying or at least harmonizing the national jurispru-
dence and of an establishment of de iure or de facto binding
legal precedents, since in principle there should be one highest
national court which can give a final judgement on the issues of
protection of human rights and therefore prevent inequality and
legal uncertainty that could result from the differences of opin-
ions of different national courts. But in relation to protecting the
individuals lodging constitutional complaints to the constitution-
al court it can be observed that in the efforts to achieve the most

effective protection of human rights by the constitutional courts

" It is quite clear that practically all legal systems have established a supreme court, which has
the responsibility to judge on the claims of violations of human rights and fundamental free-
doms, committed by the bodies exercising the power of the State. Often there is a special
constitutional court, which is empowered to rule on such cases, but of course there are many
variations to its position and procedure, which cannot be represented in this discussion.

1
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itself the first response, which comes almost as a reflex, is that
the best way is to handle all cases where there is a possibility of
violations of human rights and to redress these violations with an
appropriate judgement, issued in every single case. But is this
really the correct way? One has to keep in mind that

1. The constitutional court in question is the highest court
for the protection of human rights in the State, and

2. That this court can in principle be accessed only through
the extraordinary legal remedies, which are possible only after a
judgement, has become final.

The first fact means that the constitutional court (or another
court with similar responsibilities) is necessarily on the pinnacle
of the judicial system hierarchy and that it is therefore limited in
its capacity to handle a large amount of cases, but certainly pre-
cluded to effectively examine all cases processed in the lower
tiers of the judicial system'. The second fact means that the final
judgements have been relied upon by the parties to the dispute
and all the other persons affected by them, so that to preserve the
legal certainty and the rule of law within the State, a subsequent
change or annulment of such a judgement has to be an exception,
not a principle. This can be stressed even more if we bear in
mind the fact that quite often there are other extraordinary legal
remedies that have already been exhausted before the constitu-
tional complaint to the constitutional court has been lodged.

Together with these facts it has to be stressed that the legal
system has to ensure that the burden of the constitutional court
is not too excessive, so that the cases are tried by the Court in
due and reasonable time'. This is of utmost significance since

' This also means that it would be quite impossible to form ordinary legal remedies to lodge

before this Court, which would precede the finality of judgement, since such a finality
would be postponed in every case of appeal to this court for an exceedingly - if not impos-
sibly - long time and the legal certainty would become practically non-existent.

' The constitutional courts' procedures are included in this obligation under the ECHR, e.g.
Judgement in Klein v Germany of 20 July 2000.
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the examination of individual cases regarding the important
issues of protection of human rights and fundamental freedoms
in the legal and social system as a whole have to give an appro-
priate and timely response both to the applicant as well as to the
legal and general public.

To continue this discussion it is therefore important to pre-
sent the possible solution, which lies in a different understand-
ing of effectiveness of the protection of human rights and fun-
damental freedoms by the constitutional court. If we want to get
closer to a solution of the problem it has to be accepted that the
constitutional court cannot examine all the cases, where an indi-
vidual claims there has been a violation of the Convention and
that it also should not examine all such cases. The examination
of individual lawsuits, appeals and complaints and providing
appropriate legal decisions in the disputes, being civil, criminal
or administrative in nature, is the task of the lower tiers of the
judicial systems and it cannot and should not be duplicated at the
very peak of the judicial system. The contribution to the effec-
tiveness of protection of human rights and fundamental free-
doms by the constitutional court lies in its system-wide influence
it (can) have through its judgements and decisions. If one ruling
of the constitutional court is observed and respected in the sub-
sequent thousand cases tried by the national courts that repre-
sents a success in the true sense of the word. To achieve this effi-
ciency it is important to limit the jurisprudence to a reasonable
and transparent number of cases, where the important legal
questions are adequately examined and presented in a relatively
short period of time.

The possible solution lies therefore in establishing the dif-
ference between the number of complaints addressed to the con-
stitutional court and the number of cases that have to be tried by
the Court, (i.e. examined on the merits of the case). The number
of complaints that the constitutional court receives depends on
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the decision of the individuals that seek legal protection of their
human rights, which they claim have been violated. The number
of complaints that have to be tried by the constitutional court
depends on the rules governing the Court's procedure and can go
to two opposing positions: either all the complaints that are
received by the constitutional court have to be tried by it or none
of the complaints received has to be examined, so that it is in the
discretion of the constitutional court to decide, which complaints
will be examined and which not.

If the rules regulate that all complaints have to be exam-
ined on the merits by the constitutional court, the prevention of
an excessive burden is difficult, since it is dependent on the
motivation of the (potential) applicants and/or purely formal
limitations to accessing the Court. Measures can be therefore
be adopted only to either impose new formal legal barriers to
use the legal remedy (e.g. new legal remedies to be exhausted
before addressing the constitutional court, necessary formal
legal representation, etc.) or to influence these applicants not to
lodge a constitutional complaint with the constitutional court.
The latter measures can be various and can range from high
costs of proceedings to convincing the party that the favourable
outcome is uncertain or improbable (because of existing case-
law and precedents...). But in every case it remains a question
of legal culture and individual decision to appeal or not to
appeal to the constitutional court, so that this approach has in
practice proven to be highly inefficient in limiting the burden.
It is demonstrated to be quite improbable that the dissatisfied
individual will refrain from using a remedy which was formal-
ly and declaratory given to him to use in case he feels his
human rights have been violated, if there is a chance of suc-
cess, however slim that may be. Even new formal require-
ments, as has been made quite clear in the national experiences
for accessing the highest courts, can lead either to the situa-
tions where the constitutional court cannot address a legal
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issue it considers important based on the fact that the formal
requirements have not been met or, worse, the access is just
delayed or postponed if there is a new formal hurdle a com-
plainant has to overcome, before access is formally possible
(e.g. new legal remedy that has to be exhausted). And the citi-
zens will take the possibility of the constitutional complaint to
the constitutional court very seriously, even - or especially — if
there is a legal counsellor, who represents them and knows
how to overcome all the formal obstacles, so that the desire or
expectation that there will be fewer applications that have to be
(at least) formally examined is unfortunately unfounded —
based on the statistical and other experiences.

Based on these presumptions the necessary step to effective
and timely decision-making is that the constitutional court has
the power to effectively limit its own caseload. This can be done
in different ways, but the core principle is that the court has to
have the power to decide which complaints to examine and
which not. This can be done for example by using certiorari sys-
tem, meaning the power of selection of important cases (as the
e.g. Supreme Court of the United States) or other selection
mechanisms, such as the possibility of prioritizing the cases' to
be handled before all other cases, thus departing from the basic
principle of resolving the cases in the order they were received
by the constitutional court. It is even possible to claim that all
constitutional courts which face high or even extreme number of
cases of constitutional complaints or other forms of individual
appeals have de facto if not de iure reversed to some form of
selection mechanism (e.g. the combination of introduction and
interpretation of undefined legal terms establishing formal pro-
cedural requirements to access the court: "manifestly unfounded
appeal", "causing negligible consequences to the applicant”, "of
no importance that exceeds the present case", etc.)

" In regard to the use of ECtHR of priority principle, see Preliminary opinion of the Court in

preparation for the Brighton Conference, adopted by the Plenary Court on 20 February 2012.
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With these mechanisms in place, there is an important step
towards solving important cases in due time, which is a sine qua
non of efficient performance of constitutional court responsibil-
ities. But this is only one part of the answer, since the question,
which influences the effective and efficient functioning of the
court remains: how to handle all the other cases that are not
selected as important but still have to be resolved and an answer
has to be given to the complainant? Can this be done through
imposing a final time limit for the constitutional court to decide,
after expiry of which the individual case is deemed to be closed?

4. The consequences of a final time limit

The general principle of judicial proceedings is that if a legal
remedy is used, the party is entitled to a court’s decision and until
then the case is pending with all the consequences this has for the
enforcement and/or validity of the disputed judicial (or adminis-
trative) decision. But this also means that even manifestly or oth-
erwise unfounded cases, cases of minor importance and of negli-
gible consequences to the complainant lead to a judicial decision,
burdening the court, its judges, professional staff and other capac-
ities. This requirement of available resources can often be so high
that it also influences the decision-making capacities in important
cases, threatening thereby the timely performance of core, essen-
tial function of the court itself. So what can be done?

The fundamental rule is and has to remain that every single
constitutional complaint has to be read and evaluated by an offi-
cer of the constitutional court. This does of course mean that the
professional staff capacities have to be (and contrary to number

'8 The prioritizing of important cases — even though presented as a solution to the problem

of many courts, including ECtHR — leaves exactly this question open: what happens with
non-priority cases, since they could remain at the court theoretically forever, waiting that
the prioritzed cases are resolved. The only other solution is to prioritize “old” cases after
a certain period of time — but this means that the principle of prioritizing important cases
is practically annuled.
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of judges can be) expanded to guarantee this minimum of proce-
dural consideration. Whether this obligation goes further, is
where the debate can start. The proceedings could of course
always end with a reasoned decision, but - as mentioned above
— that is beyond the capacity of many (if not all) constitutional
courts, dealing with constitutional complaints and other forms of
individual appeal. Next the possibility is for the party to get an
unreasoned decision, stating only that her case will not be exam-
ined further. And after that it is also possible to take this decision
away from the judges and empower a member of the profession-
al staff (e.g. the secretary general of the constitutional court) to
issue such a decision or notification to the party. And then it is
only one further step that leads in the same direction — imposition
of a legal presumption that the case will not be examined further
by the constitutional court after a set final time limit is reached.
Contrary to the introduction of a final time limit is the above-
mentioned traditional principle of European legal orders that
every remedy is to be finished with a judicial decision. The solu-
tion, whereby the unresolved case deems to be finished just by
passing of the time (tractu temporis) is something that seems
alien to this supposition. The other argument against this solution
is that the possibility of a constitutional complaint or other form
of individual appeal to the constitutional court can be considered
to be a guarantee to the individual that he will get protection of
his human rights by the said Court if there has been a violation
committed by the State authorities. In the case that a final time
limit for the constitutional court to reach a decision is to be intro-
duced this promise is made very relative, since the protection will
be given only if the case will be accepted for consideration and
resolved within that time — frame. And last but not least, the dif-
ferentiation between those appellants that will be given a judicial
decision regarding their constitutional complaint and those, who
will because of the expired time limit get their case rejected or
dismissed ex lege can lead to a doubt about the arbitrariness of the
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constitutional courts in their deciding about which cases can be
accepted for consideration and which not.

On the other hand there are numerous reasons that support
the solution of imposing the final time limit to the constitutional
court’s decision-making. First, it is consistent with the role of the
constitutional court in as far it is regarded to be in deciding the
most important cases, setting the precedents for protection of
human rights in further judicial practice, as well as developing
basic principles of the constitutional order. This means that it is
not the task of the constitutional court to give a reasoned decision
on all individual appeals — which is in practice predominantly
quite impossible because of limited capacities — but to solve those
cases of constitutional complaints which have wider implications
than just being limited to a grievance of a particular party. The
cause of the expiry of the final time limit should therefore result
in the ex lege presumption that the constitutional complaint has
been dismissed and no judicial decision has to be made in this
regard, but e.g. a letter of the Secretariat informing the appellant
that this has occurred”. This could release a tremendous amount
of resources of the constitutional court which could consequent-
ly be used in dealing with decision making in those cases, which
have to be resolved because of their general importance to the
constitutional order and protection of human rights. It would not
mean that the constitutional court would have less work, but that
it would be burdened with important cases. The introduction of
the final time limit for deciding upon constitutional complaints
can also be consistent with presumption of conformity of nation-
al legal acts with the Constitution: if no violation has been deter-
mined, the challenged decision remains final (or legal act remains
in force) and is deemed to be in accordance with the protection of
human rights, guaranteed by the Constitution. The final time limit

' This is of course based on the abovementioned basic rule that all appeals have been eval-

uated, so that the time limit should not be such as to prevent the constitutional court offi-
cials to get acquainted with the lodged constitutional complaints.
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could also clarify the expectations of parties regarding the pro-
ceedings, since they would in advance be aware of both the fact
that not all constitutional complaints can be examined and that
the case will be no longer pending after a certain number of time,
so that the validity of the challenged judgement (or other legal
act) will no longer be subjected to the conditionality of success-
ful constitutional complaint. And lastly, the protection of the
obligation to resolve a pending case within a reasonable time
would be firmly protected on the level of the constitutional court
itself.

Conclusion

The intention of the present discussion is not to give final
answers as much as declare possible alternatives. With overbur-
dening of constitutional courts which have responsibility to
decide upon constitutional complaints and/or other forms of
individual appeals, the consequence can be that the declared
"right" to appeal to the constitutional court is quite often void
and leads to disappointment, which diminishes the court's
respect and authority, since the decision can’t be reached in rea-
sonable time or is limited to a short decision stating only that the
case will not be accepted for further consideration — and even
that after a number of years. So it would probably lead to an
improved transparency and predictability — if not honesty - of
judicial process of the constitutional court, if the procedure
would openly declare that it will not examine all appeals, but
only the most important ones and that all the other cases would
be subjected to a final time-limit, after expiry of which the case
would ipso lege be deemed to be dismissed.
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3. KepweBaH

leHepasibHbIN cekpeTapb
KonctutyuymorHHoro Cyna CnoseHum

MO>XHO 5in YCTaHOBUTDb
npeaenbHbI CPOK NPUHATUSA PELUEeHUNn
KoHcTutyumnoHHsim Cyaom?

Pe3iome

Harpyska KOHCTUTYLIMOHHbLIX CYA0B, OTBETCTBEHHbIX 32 Npu-
HATUE PELUEHUI NO KOHCTUTYLMOHHbIM Xanobam v/mnm no apy-
rmm dopmMam MHONBUAYaNbHbIX 0OpaLLEeHNI pacTeT U NPUBOANT K
Cepbe3HbIM 0OCYXXOEHVSM BOMPOCca rapaHTUPOBAHUS TOrO, YTO
peLleHnsa NPUHMMAIOTCS He TOMbKO B Pa3yMHbI CPOK C TOYKMU
3PEHNSA CTOPOH, HO 1 B Pa3yMHbI CPOK, KOTOPbIM NO3BOSIUT AaTb
OTBET Ha LUMPOKME NPABOBbLIE N COLMASIbHbIE BONPOCHI, KOTOPbIE
paccMaTpmBaloTCsa B paMkax Aen, HaXOAsLMXCS Ha paccMoTpe-
HUM KoHcTutyumoHHoro Cypa. VIMEHHO nOSTOMY BO3HMKAET
BOMpPOC, OyaeT N1 BO3MOXHbIM YCTAHOBJIEHNE MNPenesbHOro
cpoka npuHATUS peweHnin KoHctutyumoHHoro Cypa? 3o,
KaxeTcs, MPOTUBOPEUUT TPALULNOHHbBIM MPUHLUUMNAM 1 NPaKTUKE
NPUHATUS cyaebHbIX peweHnin. OgHako eCTb BECKME apryMeHTbl
B MOJ1b3Yy 3TOr0 NpUHLMNA: NPOBO3rialleHHoe NpaBo Ha obpatle-
Hue B KOHCTUTYUUOHHBIM Cyf, 4aCTo HEAENCTBUTENBHO U MPUBO-
OUT K pas3ovyapoBaHWIO, YTO CHMXAET yBaxeHue Kk Cyay n ero
aBTOPUTET, TaK KaK pPeLleHne He MOXeT OblTb MPUHATO B pa3yM-
HbIi CPOK UM OrpaHM4YMBaETCH NULLb KOPOTKUM PeLUeHnEM O
TOM, 4TO AENI0 He ByOeT NMPUHATO K PACCMOTPEHUNIO axe Yyepes
HecKoJibko neT. Ecnu a1oT MexaHnam OyaeT OTKPbITO 3aaBAATh,
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yto Cyn He BydeT paccmaTpuBaTbh BCe OOpalleHus, a ToJbKo
Hanbonee BaxHble U3 HUX, @ BO BCEX OCTaJIbHbIX CJlydadXx no
NCTEYEeHNN OKOHYaTEeNIbHOro Cpoka aesno OyaeT BO3BpaLleHo, TO
OyneT HapyLleH NPUHUMN CNpaBeaivBoro Cyaonponu3BoacTaa.
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P. Blokhin

Independent expert, Russia

Time limits in the Constitutional Court
proceedings in the Russian Federation:
some questions of legislation and practice

Introduction

If we compare the first Law on the Constitutional Court of
the RSFSR of 1991 (which was written from the beginning to
the end by the expert in criminal procedure law) with effective
Federal Constitutional Law on the Constitutional Court of the
Russian Federation (which was prepared by the Court itself), we
will notice that the second one is definitely more liberal towards
time limits. This liberalism appears primarily in the fact that the
Law, in principle, does not attach significance to time limits and
almost does not regulate them. The Law on the Constitutional
Court of Azerbaijan of 2003, which contains more than 20 orga-
nizational and procedural terms, is an example of exactly of the
opposite legislative solution. Such specification can not con-
tribute to the effectiveness of constitutional justice: e.g. as stat-
ed in the European Commission for Democracy through Law
draft Opinion on the Rules of Procedure of the Constitutional
Court of Azerbaijan, the provision that the sessions of the
Plenum take place between 11 a.m. and 1 p.m. and between 3
p.m. and 5 p.m. seems very precise and the question arises
whether it is necessary to lay down the time so precisely in Rules

of Procedure'. This is undoubtedly the competence of the Court

' Draft Opinion on the Rules of Procedure of the Constitutional Court of Azerbaijan.
Strasbourg, 14 June 2004. Opinion Ne 275/2004.
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to decide such issues. On the other hand, placing at disposal of
the Court (and also of the applicant) practically unlimited dis-
cretion is worth of criticism too.

Following more or less formed scientific tradition?, I shall
distinguish the next stages of the constitutional legal proceedings
in Russia and here are the ones, which have limited duration:

1. Lodging of a complaint and its preliminary examination
in the Secretariat of the Court;

2. Preliminary investigation by a judge single-handedly (2
months from the moment of registration);

3. Registration of the complaint for further consideration by
the Court (I month);

4. Appointment of the case for hearings (I month);

5. Preparation for hearings;

6. Hearings before the judges;

7. Preparation, adoption and publication of a decision;

8. Execution of a decision’.

It is remarkable that neither the Law nor the Rules of the
Court impose any deadlines, or at least, guiding terms for the
first stage, which opens up the process as well as for the last
stage which completes the process.

Preliminary examination by the Secretariat

Therefore, the trial begins with the date of registration of
appeal in the Department of Letters of the Secretariat. Then,
after preliminary examination, a responsible unit of the
Secretariat must undertake one of the following decisions:

% See, e.g.: Bumpyx H.B. Koncrurymuonnoe mpasocymue. CynebHOe KOHCTHTYIHOHHO®

mpaBo W Tpormecc: Ydeb6. mocobme. - M.: 3akoH u mpaso: IOHUTH, 1998;
Koncruryimonsslit cyaedHbIii mpouecc: Yueduuk s By3oB / OtB. pea. M.C. Canukos. -
M.: HOPMA, 2003; Masypos A.B. KommenTapuii k @enepanbnomy KoHCTUTYIIHOHHOMY
3akony «O Koncrurymmonnom Cyne Poccmiickoit @enepanum» (Iloctareiinsiii). - M.,
YactHoe I1paso, 2009.

In contrast to other kinds of judicial proceedings, where courts have a real opportunity to
participate in execution of their decisions, in constitutional legal proceedings implemen-
tation of judgment cannot be considered as a full-fledged stage, so this topic is beyond the
scope of our attention.

3
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1. To notify the applicant about non-compliance of his doc-
uments with formal requirements of law.

2. To prepare an opinion (a reference) or a draft decision of
the Court and send all materials to the Secretary General for the
further distribution among the judges.

According to the Law, the preliminary investigation carried
out by a judge, should be completed not later than two months
from the date of registration. Consequently, this two-month peri-
od must include both time limits for the Secretariat and for the
judge. But in the two mentioned situations, steps of the
Secretariat are not restricted formally by any time limits, espe-
cially if a complaint is evidently inadmissible, and investigation
by the judge obviously will not take place. In this case, it is
unclear, how long Secretariat can hold a complaint. Anyway, in
practice, these time limits exist (30 days), but it is reflected only
in the Court's instruction on case managment’. What is the ori-
gin of this term? Actually this term is established by the special
Law of 2006 on the Order of Consideration of Appeals of
Citizens, which determines general rules of consideration of
applications, proposals and complaints. However, this act does
not cover constitutional litigation (as well as other judicial liti-
gations), so an application of law by analogy or some kind of
custom take place. To be honest, I note that at present the
Secretariat almost never goes beyond this 30-day deadline.
Nevertheless such cases occured recently.

In this regard a question arises: is it possible to appeal
against the actions of an official of the Secretariat, which caused
unreasonable and essential violation of terms? In my opinion,
the answer is - yes, it is possible, both through administrative
and judicial procedures. Such a possibility is provided by the
Law of the Russian Federation of 1993 on Appeal Against

Actions and Decisions, which violates rights and freedoms of

* Bpemennas UHCTpyKims 10 nenonpoussoacTsy B Koncturyumonnom Cyse Poccuiickoit
Deneparuu. Yrtepxkaena IIpencenarenem Koncrurynmonnoro Cyma 9 despams 2010
roja. Apxus Koncruryunonnoro Cyna.
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the citizens and which is applicable to all actions of the public
servants. Such attempts have already been taken, but failed. In
contrast to the Supreme Court and the Higher Arbitration Court
of the Russian Federation, the Constitutional Court did not even
establish rules of handling complaints against officials of the
Secretariat. As for judicial appeal, this practice is rather contro-
versial: in some cases the courts have recognized a right of
appeal, but it has not led to any positive results’. It seems that
our district courts, arguing that the ordinary administrative pro-
ceeding is not provided for such cases, are not ready yet “to raise
their voice” on the major judicial institution in the country...

I suppose that a formalization of this stage of proceedings
is possible. Deadline for preliminary examination in the
Secretariat can be established. However, given that each year
nearly 20,000 appeals and requests are filed in the
Constitutional Court and the total number of servants in four
main departments is about 50 persons, this time limit should be
reasonable. In the Opinion of the Venice Commission on the
draft Code of Constitutional Procedure of Bolivia it is stated
that a period of time equal to 24 hours can not be estimated as
sufficient to determine whether the whole set of documents
meet all requirements of the law®. Most probably, 5-day period,
which is proposed by one of the bills, is not enough as well’.

Re-submission of a complaint

After receipt of the letter from the Secretariat, the applicant
may either correct and complete his complaint and submit it
again or require the Court's decision on this matter. Time limits
for such actions are not installed too. This means that in practice
the applicant's case stays under the control during an indefinite

* Ompenenenne Cyne6HO KOJIIETHH MO TPaKAAHCKIM jeflaM CaMapckoTo 06T1acTHOTO cysia

o sery Ne 2-1725/06

¢ Opinion on the draft Code of constitutional procedure of Bolivia. Strasbourg, 18 October
2011. Opinion Ne 645/2011 http://www.yabloko.ru/Publ/Docs/KS.rtf

" Compilation of Venice Commission opinions and reports on constitutional justice.
Strasbourg, 30 May 2011.
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period of time (probably about 3 months), and then removed. In
this case, the complaint is considered as not submitted. As a gen-
eral rule, the deadline for correction of complaints is established
precisely. According to the Law on the Constitutional Court of
the RSFSR, this period was 1 month. Venice Commission also
notes that this term is usually limited®. On the other hand, the
Commission, stressing that this period should be sufficient,
while considering the Law on the establishment and rules of pro-
cedure of the Constitutional Court of Turkey has pointed out that
the period of 10 days is too short’. It seems to me that this
preclusive term has a practical value: for example, the Court can
join several cases into one case, if the subject of the complaints
is identical. This reflects the principle of procedural economy.
That is why it is necessary to know precisely what particular
cases the Court deals with at this or that moment.

Consideration of the merits

The question of whether the whole trial in constitutional
court needs to be restricted by procedural time limits is very
debatable. The requirements of the previous Law on the
Constitutional Court in this regard were very strict: from receiv-
ing an application to issuing the final decision not more than 6
months could pass. An option to extend this period was not pro-
vided. The “new” Law does not establish such a requirement,
despite proposals of scientists and also judges'”. Moreover, one
of the bills provided for reduction of this period up to 4 months''.

It seems that if such a provision was included in the Law, it
would be permanently infringed. The nature of the constitution-
al justice is such that a comprehensive investigation may take
longer period of time (let me recall the case of KPSS, which took

8 Opinion on the Law on the establishment and rules of procedure of the Constitutional
Court of Turkey. Strasbourg, 12 September 2011. Opinion No. 612/2011

? Jyuun B.O., Joponuna O.H. Kamo6wr rpaxknan B Kounctutyrmonnsii Cyn Poccuiickoit
Denepanyu. - M.: KOHUTH, 1998.

" http://www.yabloko.ru/Publ/Docs/KS.rtf
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more than six months). The recent example is a case of
corporation the “I"a3aneprocers’: its complaint was submitted at
the end of July 2007, and the judgment was issued only at the
end of June 2009 - hence the total length of the process was
almost two years.

In 2010 the continuity principle was excluded from the Law
on the Constitutional Court, and the Court obtained the opportu-
nity to consider several cases at the same time, as a conveyor.
Moreover so-called written proceedings was legalised by the leg-
islator. At first glance these measures were directed to accelera-
tion and improvement of effectiveness of the Constitutional
Court. On the other hand, the legislator (for very arguable rea-
sons) has terminated the chambers so that only one bench remains
instead of three. This seriously hampers the work of the Court,
and we hope that in the foreseeable future, this amendment will
be canceled (probably through the efforts of the most farsighted
and principled judges).

In any case the period of time from the adoption of the appeal
for consideration to the hearings is determined by the order of
bringing the matter before the court and the nature of the case.
Consequently, it is unwise to establish any strict limitations. But
the given experience of several countries, the deadlines of prepa-
ration of final judgments could be determined. On the average,
during / month judge-rapporteur prepares 3-5 draft decisions.
But sometimes the decision is announced only after 2 - 2.5
months. However, these terms conform to the European practice:
according to the German Federal Constitutional Court Act, the
decision, as a general rule, shall be issued not later than three
months after the end of oral pleadings, and the Court has the right
to prolong this period™.

As for the position of the Venice Commission on the total

length of proceedings, at least four statements may be concluded":

2 See: Law on the Federal Constitutional Court (Gesetz iiber das Bundesverfassungsgericht)
3 Compilation of Venice Commission opinions and reports on constitutional justice.
Strasbourg, 30 May 2011.
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1. National legislator may either provide for a deadline of deci-
sion-making, or leave this question open - both variants are
allowed;

2. Time limits, if they are established, should not be too short
to provide for an opportunity to examine the case fully and
should not be too long to provide for an effectiveness of
protection of human rights;

3. The constitutional or equivalent court should be able to
speed up lengthy procedures;

4. The constitutional or equivalent court should be able to
provide compensation in cases where proceedings are of
an excessive length.

A complaint to the ECtHR and article 6 of the European

Convention

Following the European Court of Human Rights ruling on
the case “Burdov v. Russia”, the Law on compensation for vio-
lation of the right to trial within a reasonable time or the right to
judgment enforcement within a reasonable time was adopted.
However, as it follows from the text of this Law, it does not
apply to constitutional litigation, but only to litigation in the
courts of general and arbitration jurisdiction. In this regard, a
very interesting question arises: whether it is possible to submit
a complaint to the ECtHR on excessive length of proceedings in
the Constitutional Court of Russia.

Already in the middle of 1980s, the ECtHR repeatedly rec-
ognized that national constitutional legal proceedings can be
examined on the subject of compliance with Article 6 of the
Convention, including the cases “Deumeland v. Germany”
(1986)" and “Poiss v. Austria” (1987)". At the moment, the pro-
ceedings in the Constitutional Court of Russia have been con-
tested in the ECtHR for several times. As of 2007, in two cases

' Judgment on case of Deumeland v. Germany. (Application no. 9384/81) of 29.05.1986.
'> Judgment on case of Poiss v. Austria. (Application no. 9816/82) of 23.04.1987.
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there was an alleged violation of the requirements of a fair trial,
in one case - the requirement of publicity, and in 2 cases - the
requirement of reasonable time of proceedings'®. However, it
should be noted that in all these cases, it was a violation of a rea-
sonable time not directly by proceedings in constitutional courts,
but in the context of the overall length of the proceedings, which
included also litigations in other courts.

The conclusions, made by the Court in case “Shneyderman
v. Russia” (2007), are especially interesting. The Court found a
delay of approximately fifteen months caused by the queuing in
the proceedings awaiting the opinion of the Constitutional Court.
However, the ECtHR is not called upon to determine the reason
for the delay in the preparation of the Constitutional Court's deci-
sion - it said because Article 6 § 1 of the Convention imposes on
Contracting States the duty to organize their judicial system in
such a way that their courts can meet the obligation to decide
cases within a reasonable time. The Court observes that the prin-
cipal responsibility for that delay lies ultimately on the State'.

Other questions

In addition to these basic problems there are some other
minor problems. For example, the law establishes the rules of
record-keeping, but does not say a word about the period of time
when protocol must be made and the deadline for the remarks of
the protocol to be lodged. As a rule, this term is prescribed by
law and is ten days (Azerbaijan, Belarus) or five days
(Tajikistan, Moldova).

Both the Law and the Rules require the responsible unit of
the Secretariat to inform citizens about the upcoming plenary
session, but do not indicate that it must be done in due time. As
a result, the message may simply become useless.

'7 Judgment on case of Shneyderman v. Russia. (Application no. 36045/02) of 11.01.2007.

!¢ Cm. Poccuiickoe KOHCTHTYIHOHHOE CYIONPOM3BOICTBO KAK MPEIMET eBPONEHCKoil Kamo-
061 (2003-2007 romsl) / 3apyOexkHasi NpaKTUKa KOHCTHTYILIMOHHOTO KOHTPOJSL. BhImyck
120, 2007 rox. bu6mmoteka Koncruryrmonnoro Cyna PO.
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Finally, it is important to note that a constitutional complaint
can be filed by a citizen any time regardless of the moment of
application of the law, which means that “limitation period” does
not exist. This is the fundamental difference between the Law in
force and the former Law of the 1991, which established a three-
year preclusive term, and also the German Federal
Constitutional Court Act (general time limits are 1 month and 1
year). This demonstrates that socially-useful purposes of the
constitutional justice must be achieved regardless to time condi-
tions. And if the legislator refused to establish time limits for fil-
ing a complaint, it is logical that all the other terms are irrelevant
too. This emphasizes that the aim of the constitutional justice
differs from protecting a private interest, and an individual com-
plaint can be regarded as a kind of “informational reason” to the
proceedings'®. As a result, constitutional courts should be given
a wide discretion. However, this freedom might be restricted by
the Court itself in its Rules.

Conclusions

Summarizing all the above, we can draw several conclu-
sions:

1. Key stages of the constitutional legal proceedings in
Russia are not legislatively restricted by any time limits;

2. The Constitutional Court also failed to exercise such reg-
ulation, leaving a very wide margin of appreciation for itself;

3. However, during the long period of practice the Court has
elaborated certain customs in this field;

4. The practice of the Russian Court is broadly consistent
with the practice of other European countries and also the stan-
dards, cultivated by the Venice Commission;

5. However, to protect the rights of applicants in events of
significant and unreasonable delays in proceedings, it is neces-

'8 However, the author does not fully share this opinion of honored scientists on the purposes

of constitutional justice.
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sary to provide concrete mechanisms of such a protection,
including rules about administrative appeals and monetary com-
pensations.

6. It is anticipated that such mechanisms will gradually
be created by the national constitutional courts and courts
with equivalent jurisdiction in cooperation and with the sup-
port of the Venice Commission, which permanently con-
tributes to the development of constitutional justice in the
whole world.

I1. bnoxuH
Hesasucumbii akcnept, Poccus

MpoueccyasnbHble CPOKU
B KOHCTUTYLMOHHOM cyaonpou3BoacTee Poccun:
HEeKOTOpbie BONMPOChI NPaBOBOro peryjimposaHvs
M NPaKTUKN

Pe3lome

Knio4yeBble cTagmm KOHCTUTYLMOHHOIMO Cy4ONpOn3BOACTBA B
Poccun Hukaknmm npoLleccyanbHbIMU CPOKaMU 3aKOHO4ATebHO
He orpaHunyeHbl. KOoHCTUTYUMoHHbIM Cyn, B PernameHTe He ypery-
NMpoBan 3TOT BOMPOC, OCTaBuMB 3a COOOWN AOBOJIBHO LLUMPOKYIO
cB0OOOY YCMOTPEHUS.

Tem He MeHee B pe3ynbTate MHOrofneTHen npaktukm Cyna
CNOXW/INCb OnpefenieHHble 0bbl4an MPOAOIKUTENBHOCTU TEX
WU UHBIX CTagmin. ITa NpakTuka B LLeSIOM COOTBETCTBYET OMbITY
€BPOMNENCKNX roCyaapcTB U cTaHgapTamMm BeHeumaHCKoM KOMUC-
cum CoseTa EBponbl. OgHako Heobxoamma HekoTopast opmanu-
3aumsa 3TOM CTOPOHbI CyO0MNPOM3BOACTBA, a Takke MexaHu3ma
3alWMTbl NMpaB 3asBUTENS B C/ly4ae CYLECTBEHHOro HeEOBOCHO-
BAHHOrO 3aTArMBaHna pa3bupartenbCcTBa, B TOM YMCe MEXaHU3-
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MOB aJMWHUCTPATUBHOMN Xanobbl Ha OENCTBUSA COTPYAHMKA
CekpeTapuaTta 1 nonyyYeHmss KomrneHcaumm 6e3 obpalleHus B
HagHauUMOHaNbHbIE MHCTAHLLUN.

ABTOp HageeTcsl, 4TO NoA0OHbIE MexaHU3Mbl NOCTEMNEHHO
OynyT BbipabaTbiBaTbCA COBMECTHO HaLMOHaNbHbIMU CydaMu
npu nogaepxke BeHeumaHCKOM KOMMUCCUWN, MOCTOSAHHO BHOCS-
LLLEV HEOLIEHMBIV BK1aA, B pa3BUTME KOHCTUTYLIMOHHOM IOCTULMA
BO BCEM MUpeE.

V MexayHapoaHasa KoHbepeHUMa reHCEKOB KOHCTUTYLIMOHHbIX CyL0B

S. Frank

Deputy Secretary General of the
Constitutional Court of Austria

Procedural time-limits

A. Introduction

The Austrian Constitutional Court is in charge of various
completely different powers, each of them being governed by
specific procedural conditions. For the purposes of this report,
the focus is on the Court's most important powers, which are

— to decide on financial claims based on public law against
public bodies, that cannot be settled by the ruling of any
other judicial or administrative authority';

— to judge whether a Federal or Land law is unconstitution-
al* and whether an ordinance issued by an administrative
authority is contrary to the law’, either upon application
by another court, or upon application by the Federal
Government or a Land Government, or upon application
by an individual, or — ex officio — upon a constitutional
complaint lodged against the ruling of an administrative
authority;

— to decide on challenges of the election of the Federal
President and of elections to the parliamentary bodies
(National Council, Federal Council, regional parliaments
[Landtag]) as well as to the European Parliament®;

' See Article 137 of the Federal Constitution.

% See Article 140 of the Federal Constitution.
* See Article 139 of the Federal Constitution.
* See Article 141 of the Federal Constitution.
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— to rule on constitutional complaints against decisions of
administrative authorities’.

B. Time-Limits for Applicants

As the European Court of Justice held many years ago, the
laying down of reasonable time-limits for initiating proceedings
is "an application of the fundamental principle of legal certain-
ty", protecting both parties to the proceeding, the applicant as
well as the state authority concerned®. This finding certainly
applies to any kind of judicial proceeding including proceedings
before a Constitutional Court.

As regards actions for financial claims against public bod-
ies, there is no specific time-limit; i. e., such proceedings can be
brought before the Constitutional Court at any time. Even if the
claim is already time-barred, this does not affect the admissibil-
ity of the action. In this case, however, the action may be dis-
missed as unfounded if the claim is objected to on grounds of the
statute of limitations’.

Proceedings relating to the constitutionality of a law or to
the lawfulness of an ordinance are not subject to any statutory
time-limits, either; in particular, they may be brought before the
Constitutional Court regardless of when the law or ordinance at
issue have been enacted.

The time-limit for lodging an election challenge in princi-
ple is four weeks as of the announcement of the election results®.
As for the election of the Federal President and the elections to
the European Parliament, however, election contestations are
subject to a fairly short deadline of one week only’.

’ See Article 144 of the Federal Constitution.

¢ Rewe, no. 33/76, European Court Reports 1976, p. 1989, 1998.

7 See, e. g., no. A 3/09, Reports of the Judgments and Decisions of the Constitutional Court
(V£Slg.) 2009/18.889.

¥ See section 68 § 1 of the Constitutional Court Act.

? See section 21 § 2 of the Federal Act on the Election of the Federal President, and section
80 of the Federal Act on Elections to the European Parliament, respectively.
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Time-limits for challenges of elections are in some respects
different from other procedural time-limits.

To begin with, in contrast to any other procedural time-limit,
the time of postal delivery is included in the count for the dead-
line". As a consequence, in order to be admissible, such a con-
testation has not only to be sent off within the time-limit, but it
must also be received by the Court on the last day of the term at
the latest.

Secondly, if the time-limit for an election challenge ends on
a Saturday, on a Sunday or on an official holiday, this does not
affect the count for the deadline. Consequently, the Court has to
make arrangements in order to ensure that such challenges can,
if necessary, be received by the Court on these days too''.

Finally, once the time-limit has expired, there is no possibil-
ity of obtaining restitutio in integrum, 1. e. requests for reinstate-
ment into the time-limit are not admissible".

Another important power of the Constitutional Court,
accounting for a major part of its workload, is to rule on consti-
tutional complaints against decisions issued by administrative
authorities. Such a complaint may be lodged within a period of
six weeks after service of the decision rendered by the last
instance of appeal”.

Contrary to the time-limit for filing an election challenge,
this deadline is perfectly in line with the general principles of
procedural time-limits:

Firstly, the time of postal delivery is not included in the
count for this deadline'. Thus, the six-week requirement is sat-
isfied if the complaint is sent off on the last day of the time-limit,
regardless of when it is received by the Constitutional Court.

10 See, e. g., section 123 § 2 of the Federal Act on Elections to the National Council.

"' See, e. g., section 123 § 1 of the Federal Act on Elections to the National Council.

'2 Cf. section 33 of the Constitutional Court Act. See, e. g., no. W 1-4/00, Reports of the
Judgments and Decisions of the Constitutional Court (V{Slg.) 2001/16.309.
See section 82 § 1 of the Constitutional Court Act.

!4 See section 35 § 2 of the Constitutional Court Act.
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Secondly, if the dies ad quem of this deadline is a Saturday,
a Sunday or an official holiday, the six-week time-limit shall eo
ipso be extended to include the first working day thereafter".

Finally, if the applicant fails to observe the six-week dead-
line, the Court may, upon request by the applicant and under cer-
tain conditions, grant reinstatement into this time-limit's.

Like most other statutory time-limits, the period of time for
lodging such an appeal cannot be extended"”. However, if the com-
plainant makes a request for legal aid, the six-week time-limit is
interrupted. Depending on whether or not the request for legal aid
is granted, the time-limit starts to run anew from the day on which
the lawyer acting as procedure aid is notified of the decision to be
contested, or from the day on which the complainant is notified of
the Court's refusal of his request, respectively'®.

C. Time-Limits for the Court

Not only applicants, but also the Court itself has to observe
certain time-limits relating to its rulings.

Firstly, rulings on the constitutionality of laws and on the
lawfulness of ordinances shall, if possible, be rendered within
one month after receipt of the application”. As can be seen from
the words "if possible", however, this is not a strict deadline, but
only a kind of guideline, which has its origin in the very first
Constitutional Court Act of 1921. In fact, the average length of
proceedings with regard to constitutional appeals against laws
and ordinances is about eight months.

A one-month time-limit also applies to proceedings relating

' See section 35 § 1 of the Constitutional Court Act in conjunction with Article 126 § 1 of

the Code of Civil Procedure; cf. Article 5 of the European Convention on the Calculation
of Time-Limits (ECT 76).

' See section 33 of the Constitutional Court Act.
See section 35 § 1 of the Constitutional Court Act in conjunction with Article 464 § 1 of
the Code of Civil Procedure.

' See section 35 § 1 of the Constitutional Court Act in conjunction with Article 464 § 3 of
the Code of Civil Procedure.

' See section 21 § 2 of the Federal Act on the Election of the Federal President, and section
80 of the Federal Act on Elections to the European Parliament, respectively.19 See section
63 § 3 and section 59 § 1 of the Constitutional Court Act, respectively.
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to challenges of the election of the Federal President as well as
of elections to the European Parliament®. However, in contrast
to the time-limit mentioned before, this deadline is mandatory.

With regard to the election of the Federal President, the one-
month time-limit is very important since the President elected
cannot take up his duties before the Constitutional Court has dis-
missed any challenge of this election®. Therefore, the reason for
this time-limit is to ensure that the President elected may take
office without any delay at the end of his predecessor's term of
office, i. e., to avoid an interregnum in this respect.

If the Constitutional Court failed to comply with the one-
month requirement, this would not affect the validity of its rul-
ing. In fact, however, election challenges filed with the Court are
always given highest priority so as to ensure that this statutory
time-limit is observed.

Finally, time-limits for Constitutional Court proceedings may, in
some respects, arise from Article 6 § 1 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms.

Pursuant to Article 6 § 1 of the Convention, in the determi-
nation of his civil rights and obligations or of any criminal
charge, everyone is entitled to a fair and public hearing within a
reasonable time. In so providing, the Convention underlines the
importance of rendering justice without delays that might pose a
threat to its effectiveness and credibility™.

According to the well-established case-law of the European
Court of Human Rights, Constitutional Court proceedings come
within the scope of Article 6 § 1 of the Convention if their out-
come is decisive for the determination of civil rights and obliga-
tions® or of criminal charges™. As for the Austrian Constitutional

2 See section 21 § 2 of the Federal Act on the Election of the Federal President and section

80 of the Federal Act on Elections to the European Parliament, respectively.

21 Cf. section 22 of the Federal Act on the Election of the Federal President.

2 See, . g., Niederboster v. Germany, no. 39547/98, Reports 2003-1V, § 44.

3 See, e. g., Siifmann v. Germany (Grand Chamber), no. 20024/92, Reports 1996-1V, § 41;
Pammel v.Germany, no. 17820/91, Reports 1997-1V, § 53; Klein v. Germany, no.
33379/96, § 29; Trickovi¢ v. Slovenia, no. 39914/98, § 39.

*See, e. g., Gast and Popp v. Germany, no. 29357/95, Reports 2000-I1, §§ 66.
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Court, that may be true for actions for financial claims® as well
as for proceedings for the review of the lawfulness of ordi-
nances® and for constitutional appeals against decisions.

In principle, the reasonableness of the length of proceedings
is to be assessed in the light of the circumstances of each individ-
ual case with particular attention being paid to the complexity of
the case, the conduct of the parties and the authorities involved,
and the importance of what is at stake for the applicant”.

With a view to Constitutional Court proceedings, however,
the obligation to hear cases within a reasonable time cannot be
construed in the same way as for ordinary courts. As the
European Court of Human Rights has pointed out, the role as
guardian of the Constitution sometimes makes it necessary for a
Constitutional Court to take into account other considerations
than the mere chronological order in which cases are entered on
the list, such as the nature of a case and its importance in politi-
cal and social terms®. Moreover, Article 6 § 1 of the Convention
not only requires that judicial proceedings be expeditious, but
also lays emphasis on the general principle of the proper admin-
istration of justice”.

In sum, only serious delays in proceedings before the
Constitutional Court may lead to a violation of Article 6 § 1 of
the Convention®. As for the Austrian Constitutional Court, when

» See, €. g., no. A 10/08, Reports of the Judgments and Decisions of the Constitutional Court

(V1Slg.) 2009/18.824, and no. A 12/09, Reports of the Judgments and Decisions of the
Constitutional Court (V{Slg.) 2009/18.911.

*See, e. g., no. V 32/09 (2012).

7 See, e. g., Siifmann v. Germany (Grand Chamber), no. 20024/92, Reports 1996-1V, § 48;
Pammel v.Germany, no. 17820/91, Reports 1997-1V, § 60; Gast and Popp v. Germany, no.
29357/95, Reports 2000-11, § 70; Klein v. Germany, no. 33379/96, § 36; Trickovi¢ v.
Slovenia, no. 39914/98, § 44; Niederboster v. Germany, no. 39547/98, Reports 2003-1V, §
39; Trippel v. Germany, no. 68103/01, § 20; Orsus et al. v. Croatia (Grand Chamber), no.
15766/03, Reports 2010, § 108.

B See, e. g., Siifmann v. Germany (Grand Chamber), no. 20024/92, Reports 1996-1V, § 56;
Gast and Popp v. Germany, no. 29357/95, Reports 2000-11, § 75; Trickovié v. Slovenia, no.
39914/98, § 63; Trippel v. Germany, no. 68103/01, § 28; Orsus et al. v. Croatia (Grand
Chamber), no. 15766/03, Reports 2010, § 109.

¥ See, e. g., Siifmann v. Germany (Grand Chamber), no. 20024/92, Reports 1996-1V, § 57;
Gast and Popp v. Germany, no. 29357/95, Reports 2000-11, § 75; Trickovic v. Slovenia, no.
39914/98, § 64.

3 See, e. g., Trippel v. Germany, no. 68103/01, § 36.
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dealing with an application, it carefully considers whether civil
rights and obligations within the meaning of Article 6 § 1 of the
Convention are at stake, and, if necessary, sees to it that pro-
ceedings are conducted with the requisite promptness.

LU. dpaHk

BamecTtutenb eHepanbHOro cekperaps
KoHctutyumoHHoro Cyaa ABCTpum

MpoueccyanbHblie CPOKU
Pesiome

KoHCTUTYUMOHHBIN Cya ABCTPUM NpU OCYLLLECTBIEHNN Pas3-
HbIX MOSIHOMOYUI cneayeT onpeneneHHbIM NPoLeaypHbIM CPo-
Kam.

Mpy APUHATUN peLlEeHns OTHOCUTENbHO (GUHAHCOBBLIX Mpe-
TEH3M1IN B OTHOLLIEHNW FOCYAAapPCTBEHHbIX OpraHoB Cya, He orpaHu-
YyeH cpokamu. Takue gena mMoryT OblTb NepenaHbl B KOHCTUTY-
LUMOHHbIN Cya B ntoboe Bpems.

XKanobbl 06 onpefeneHn KOHCTUTYLIMOHHOCTM 3akoHa uin
3aKOHHOCTM MOCTaHOBJIEHMS MOTYT OblTb NepeaaHbl B KOHCTUTY-
LUMOHHbIN Cya, HE3ABMCMMO OT TOrO, KOraa OHW Obiv MPUHSATLI.
Cyn, B CBOW o4epenb, O0/MKEH BLIHECTU PELLUEHME, “ecnn 3TO
BO3MOXHO”, B TEYEHMe OAHOro Mecsua nocne nony4yeHus
3as9BEHUS.

Cpok onst nogayn nsbuparesnbHbIX Xanob coCTaBNSET YETLIPE
HeJenm ¢ MOMEHTA OrfalleHns pe3ynbTaToB BbIGOPOB. YT0 kaca-
eTca BbIOOPOB denepanbHOro npe3vgeHtTa M BblIGOpPOB B
EBponencknini napnamMeHT, TO Takue >anobbl MOryT ObiTb NoAaHbI
B TEYEHMEe OfHOM Hepgenn. Takme XanoObl JOKHbI ObITb NOyYe-
Hbl CyooM He no3agHee nocnegHero oHa cpoka. MNpasgHuyHbie v
BbIXOAHbIE AHN TaKXe PaCCHMUTbIBAOTCS. MeCs4HbIl CPOK BbIHECE-
Hus CyooMm peLLeHns B JAHHOM Clly4qae ABASIETCH UMNEePaTUBHbIM.
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Ewe ogHo BaxxHoe nonHomMmoume KoHcTtutyumoHHoro Cyaa —
3TO onpeaeneHne Bonpoca KOHCTUTYLIMOHHOCTU PELLEHUIA aaMU-
HUCTPATMBHbLIX OpraHoB. Takas >kanoba MoxeT ObiTb NogaHa B
TeyeHne 6 Hedenb Nocne BPYYEHUS PELUEHUS, BbIHECEHHOrO
nocrnegHen anennauMoHHON MHCTaHUMEN.

W, HaKkOHeL,, CpOKU ANt KOHCTUTYLMOHHOIO CyA0npou3Boa-
CTBa MOIyT UCXOANTb U3 CMbIcna cTaTbn 6 §1 EBPONENCKOM KOH-
BeHUMN. B npuHUMne, pasyMHOCTb OJIMTENbHOCTU CynebHOoro
pa3buparenbCcTBa OOMKHA OLLEHMBATLCS B CBETE OOCTOATENLCTB
B K&XX[10M KOHKPETHOM Cy4ae.

V MexayHapoaHasa KoHbepeHUMa reHCEKOB KOHCTUTYLIMOHHbIX CyL0B

D. Mecsi

Head of Cabinet of the
Constitutional Court of Hungary

Procedural time limits in the new Hungarian
regulations on the Constitutional Court

“Time is a friend of the Constitutional Court...”
Unknown

It is a pleasure to have the opportunity to talk about the
procedural time limits — this exciting topic which involves sev-
eral other questions and which was in the focus during the
drafting of the new Act on the Hungarian Constitutional Court.

In order to understand why exactly the procedural time
limits played the central role in the parliamentary debates, we
should briefly go back into the history of our twenty-two years
old court. According to a saying of uncertain origin! “time is a
friend of the Constitutional Court™2. It refers to the general rule
of the decision-making process that the Plenum discusses a
draft decision until it gets the majority. If it lasts several
months, then the public has to wait for all that period.
Therefore there is always a strong expectation from the peti-
tioners that legal norms should set time limits not only on lodg-
ing petitions but also on the delivery of decisions by the
Constitutional Court.

! Péter Paczolay, President of the Hungarian Constitutional Court

% Lészl6 Majtényi, former advisor of Laszl6 Solyom, and Péter Paczolay, president of the
Hungarian Constitutional Court refer to this saying as widely spredspread in the
Constitutional Court in 2009 and in 2011, respectively (available at www.ortt.hu/jegy-
zokonyvek/jegyzokonyv-20090119134344.pdf,
http://www.parlament.hu/biz39/bizjkv39/AIB/1107041.pdf).
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Recently, Hungary has undergone considerable constitu-
tional changes, and from the 1st of January, 2012 a new
Fundamental Law has entered into force, and accordingly a
new Act on the Constitutional Court replaced the twenty-two
old one.

However, the regulations introduced by the new
Fundamental Law are almost the same as the content of the
old Constitution in force between 1989 and 20113; the
changes affected considerably the competences of the
Constitutional Court. As being one of the most important
changes, in this presentation we would like to call your atten-
tion to the fact that the Hungarian Constitutional Court has
joined those constitutional courts that have the right to exam-
ine the constitutionality of individual judicial decisions4.
Having in mind this new competence, itis clear that during the
drafting of the new Act the legislator intended to pay special
attention to the regulation of time limits that bound the Court
itself.

As the Hungarian Constitutional Court gained new compe-
tence for German-type constitutional complaints, it became
essential to avoid the intolerable prolongation of judicial pro-
cedures®. We all may know from the case -law of the European
Court of Human Rights that “proceedings in a Constitutional
Court are to be taken into account for calculating the relevant
period where the result of such proceedings is capable of
affecting the outcome of the dispute before the ordinary

3

According to Prof. Dr. Laszlo Solyom, former president of the Constitutional Court: “The

new Constitution is almost the same as the old one,, with the exception of the above-
mmentioned serious wounds. Its language is different in 90% - now there is the text of the
Charter of Fundamental Rights instead of the International Covenant on Civil and
Political Rights for the human rights.” (Oral presentation at the E6tvos Lorand University
of Budapest on March 21, 2012

http://majt.elte.hu/Tanszekek/Majt/ Aktualis/docs/2012/MAJT_TDK_Solyom_Laszlo
20120321.mp3 at 01:48:12)

Art. 24 para. (2) point d) of the Fundamental Law: ,, The Constitutional Court shall (...)
review, on the basis of a constitutional complaint, the conformity with the Fundamental
Law of a judicial decision”.

As President Péter Paczolay emphasised in the Parliamentary Committee on Constitutional
Affairs in its sitting of September 27, 2011. (Available at
http://www.parlament.hu/biz39/bizjkv39/AIB/1109271.pdf)

ES

5
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courts”. Therefore observing reasonable time limits during
the decision-making process of the Constitutional Court is
necessary for complying with Article 6 of the Convention on
Human Rights, the right to a fair trial.

By the conflict between the Constitutional Court’s rather
lengthy procedures and the need for immediate remedies, the
following questions have to be answered:

- What time limits are considered reasonable? (Taking into
account the complexity of different cases and with spe-
cial regard to the case -law of the European Court of
Human Rights?)

- Are there any realistic sanctions for the Constitutional
Court if it does not obey regulations on procedural time
limits?

Recently in Hungary all of the above-mentioned questions
were discussed in details by the members of the Constitutional
Court and also by politicians, creating a very exciting debate
about the functioning of the Constitutional Court as such?.

In the Hungarian Parliament, almost all political parties
made attempts to determine a more concrete period for the
decision-making process of the Constitutional Court a norma-
tive deadline for final decisions. They seemed not to be satisi-
fied with the reference to a “reasonable” time limit. But by sug-
gesting different periodsg it became clear for everybody why it
is a very delicate question to set deadlines in normative acts.
“If the time limits are too short, it will be impossible to observe
them, but if they are too long, they become ridiculous™®.

® Ruiz-Mateos v. Spain Judgment (1993), para. 35.

7 See among others the records from 24 October, 2011 of the Parliamentary Committee on
Constitutional Affairs, Justice and Procedure, available at
http://www.parlament.hu/biz39/bizjkv39/AIB/1110241.pdf

The periods suggested by certain amendments to the Act on the Constitutional Court
ranged from 120 days to one year. See Judit Haraszti: The Constitutional Complaint, man-
uscript of the paper delivered at the Conference “After the Fundamental Law — before the
Cardinal Acts; Changes in the Hungarian Constitutional Law”, Corvinus University
Budapest, November 18, 2011.

Judit Haraszti, counsel at the Hungarian Constitutional Court refers to Péter Paczolay,
available at http://www.parlament.hu/biz39/bizjkv39/AIB/1110241.pdf
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Finally a compromise was made that the Constitutional Court
itself in its Rules of Proceedings sets forth inner deadlines.

Consequently, we find regulations on time limits in three
levels — in the Fundamental Law for the preliminary norm con-
trol, in the Act on the Constitutional Court, and in the Rules of
Proceedings. (See Figure 1.)

DEADLINES FOR PROCEEDINGS: SUMMARY
Proceedings Decision on |Appointment [First draft|Decision
admissibility |of rapporteur
judje
Preliminary 30 days
norm control
expediter procedure 15 days
Judicial initiative in 30 days 180 days
concrete cases
expediter procedure 15 days 90 days
Constitutional complaint 120 days 180 days
(all 3 types)
expediter procedure 60 days 90 days
parliamentary resolution 30 days 90 days
related to referendum
expediter procedure 15 days 45 days
All other proceedings

Fig. 1. Summary on the deadlines of different types of proceedings

In the new Fundamental Law, the preliminary norm control
is the only competence by which the Fundamental Law itself
sets time limits for closing a case. There are thirty days maxi-
mum for examining the provisions of adopted but not yet pro-
mulgated Acts, and ten days maximum for repeated peti-
tions10,

Besides the above-mentioned time limit, the Fundamental
Law makes a reference to a “reasonable time” regarding the

' First sentence of para. (6) Art. 6 of the Basic Law: “The Constitutional Court shall decide

on the petitions (...) out of turn, but within thirty days at the latest”. Second sentence of
para. (8) Art. 6: “The Constitutional Court shall decide on the repeated motion out of turn,
but within ten days at the latest”.
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adjudication of any charge or litigation!!. So does the Act on
the Constitutional Court, which repeats the same requirement
for deciding on constitutional complaints2.

In the light of the Strasbourg case -law we can assume
that the inner time limits of the Rules of Proceeedingsdures
may serve as a basis on deciding whether the constitutional
Court has delivered its decision within a reasonable time.

Finally, the answers to the above-mentioned two ques-
tions can be summarised as follows:

Complying with the European Convention on Human
Rights involves the observation of reasonable procedural time
limits, which is judged by the Strasbourg Court from case to
case. This expectation has special significance in case of con-
stitutional complaints, if they can affect the outcome of the
ordinary judicial procedures.

And again, it is the Strasbourg Court that is in the position
to impose sanctions for lengthy procedures.

The question, however, remains whether this pressure trans-
forms time into enemy at the Hungarian Constitutional Court...

' Para. (1) of Art. XXVIII “Everyone shall be entitled to have any charge against him or her, or

his or her rights and obligations in any litigation, adjudicated within a reasonable time in a
fair and public trial conducted by an independent and impartial court established by an Act”.

2 Para. (5) Section 30 of the Act on the Constitutional Court: “(5) The Constitutional Court
shall decide on constitutional complaints within reasonable time”.
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Ad. Meun

Pykosoautesnb Annaparta
KoHctutyumoHHoro Cyaa BeHrpum

MpouenypHbie CPOKU B HOBbIX BEHFepPCKUX
Hopmax o KoHcTutyumoHHom Cyne

Pe3iome

1 anBapa 2012 roga Bctynuia B cuiy HoBasi KOHCTUTYUMS
BeHrpun. BHeceHbl 3HAunUTEsNbHbIE KOHCTUTYLIMOHHbIE N3MEHE-
Hua. OgHUM 13 Hanbornee BaxHbIX pedopmM cTano npucoeguHe-
Hue KoHcTutyumoHHoro Cyna BeHrpmn K TeM KOHCTUTYLIMOHHbIM
cydam, KOTopble MMEIT MPaBO paccMaTpmBaTb KOHCTUTYLIMOH-
HOCTb OTAOENbHbIX CYAEOHbIX PELLEHWNIA.

CobniogeHre pa3dyMHbIX CPOKOB B MPOLECCE MPUHATUS
peweHnin KOHCTUTYUMOHHbIM CyaoM HeobxoauMo, ucxoas us
TpeboBaHui cTaTb 6 EBPONENCKON KOHBEHLMN O 3aliuTe npas
yesloBeka M OCHOBHbIX cBoOoA. B lNapnameHTe BeHnrpun gena-
JINCb NOMbITKM onpeaeneHns 6onee KOHKPETHOroO CPoKa MPUHS-
Tmsa peweHnii KoHcTuTuynoHHbiM Cynom. Kasanocb, OHU He
OyaoyT yOooBNETBOPEHbI CChIIKOM Ha “pa3dymHbll cpok”. Komr-
pomMucc Obinl AOCTUTHYT K ObIIO yCTaHoBNeHOo, 4To Cya cam B
CBOMX NpaBwiiax Cyaonponus3BoACTBA YCTAaHABINBAET BHYTPEHHME

CPOKM.







V MexayHapoaHasa KoHbepeHUMa reHCEKOB KOHCTUTYLIMOHHbIX CyL0B

E. KpaB4yeHkO

leHepanbHbIVi cekpeTapb KoHcTuTyumoHHoro Cyaa
Poccuiickon denepaumm

Kputuka pewenun KoHctutyumoHHoro Cyna
Poccuiickon Pepepauum —
Mepbl Mo y4yeTy, aHaIn3y M npenoTBpaLlLeHUulo
(B KOHTEeKkcTe nonHomounii Cekpertapumara
KoHcTtutyuuoHHoro Cyna)

MHpopmMaumoHHasa OTKPbITOCTb — OAMNH N3 KPaeyrosibHbIX
KaMHeln, nexawmx B OCHOBe AesTeNlbHOCTU KOHCTUTyuwu-
oHHoro Cypa Poccuiickon depepaumn ¢ nepBbiX OHEN ero
obpazoBaHusa. B mnone 2010 ropa, korga BCTYNua B CUY
depnepanbHbIl 3akoH «O6 obecnevyeHnn aoctyna K nHpopma-
LK1 0 pesATenbHOCTN CcyaoB B Poccuinckorn depepaunn», npo-
3PaYHOCTb KOHCTUTYLIMOHHOIO CYA0MNPOn3BOACTBRA eLLE 60b-
e yBenuumnnachk. MHpopmaLmnmoHHas OTKPbITOCTb AeATENbHO-
CTW CYZ0B SBNISETCSH CPeACTBOM OOLLECTBEHHOIO KOHTPONSA B
cepe ocylecTBNeHNs NpaBoCcyaus U BbICTYNaeT B PO
OOHOW M3 rapaHTui obecrnevyeHnss He3aBUCUMOCTU U CaMO-
CTOATENbHOCTU CYyAen, co3aaeT YyCNoBUS O/ NOBbILLIEHUS UX
OTBETCTBEHHOCTM 3a pe3y/nbTaTbl CBOEW paboTbl U Crocob-
CTBYeT 0ObEKTUBHOMY, 6ECNPUCTPACTHOMY U CrpaBeasiMBOMY
paccMOTpPEHUIO AeN CygamMu.

OpHOoM 13 NPUYKMH, N0 KOTOPOM KOHCTUTYUMOHHbIN Cya, He
MOXET 0CTaBaTbCA PABHOAYLLUHbIM K MHEHWIO KOJEer no opu-
OMYEeCKOMY Liexy, PaBHO Kak M K OLgHKaM CBOMX pPeLueHun,
NCXOOSILLMM OT CaMblX LUMPOKMX KPYrOB rpaxaaHckoro obue-
CTBa, ABMSAETCH YHUKANIbHOCTb €ro cratyca. B npnHumaeMbix
MM peLleHnsax Bcerga npeobnanaet obLeCTBEHHbIN MHTEPEC,
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OHW 3aTparmealoT Npasa MHOMMX NINLL, KOHKPETHbIN KPYr KOTO-
pbiX OMpPeaenuTb HEBO3MOXHO, MpuM 3TOM, B OT/AUYME OT
CcynebHbIX aKTOB, MPUHATLIX APYrMMU Cydamu, pelueHus
KoHcTuTyumoHHoro Cyaa, Bnsisicb OKOHYaTeNbHbIMUW, HE Moa-
nexart obxanoBaHuio M nepecMoTpy. MHdbopmaumoHHas
OTKPbLITOCTb MPWU Takux O0OCTOATENbCTBAX CTAHOBUTCHA €OUH-
CTBEHHO BO3MOXHOW OPMOIN BHELLIHEIO KOHTPONSA OeATeslb-
HocTn KC, pellieHnsi KOToporo oObIYHO MPUBNEKAIOT MOBbI-
LLEHHOE BHMMaHMe CpeacTB MacCoBOW MHGOPMaLUUn, opUan-
4Yeckol 0BOLECTBEHHOCTM M LUMPOKOro Kpyra rpaxaaH, KoTo-
pble MOABEPraloT MX OLEHKE B MEPBYID o4epedb C Mo3vumuu
CBOWX NpeacTaBieHn O CNpaBenIMBOCTU.

Cyn Hukorga He nos3Bosian cebe noymBaTb Ha NlaBpax
npencTaBieHnin 0 6e30WnBoYHOCTM CBOMX pelleHuni. OH
CTPEMUIICS N CTPEMUTCSH K MakCMMasbHOW 0OOCHOBAHHOCTM
BblpabaTbiBaeMbIX NPaBOBbIX MNO3MLUKIA. He cTonbko popmanb-
Hble MOMEHTHI (BbICLLAs Opugnyeckas cuna), CKOJIbKO MX
peasibHble OCTOMHCTBA NpmaatoT pewweHnsav Cyoa aBToputeTt
B rnasax npogeccmoHanbHOro coobLlecTsa U BCEro poccuii-
ckoro obuiecTea.

Ha peannsauuio ykasaHHbIX NPUHUMANANbHbIX NOAX0O00B
HaueneHa u noscegHeBHas paboTta CekpeTtapmnaTta KoHCTU-
TyunoHHoro Cyga no ydeTy M aHanuady Beayllerocs B 006-
wecTtse obcyxaeHunsa npuHmMaembix Cyoom peweHuin. O6-
CYXOEeHUs1, KOTopoe, pa3dymMeeTcs, HUKOrAa He MOXET ObiTb U
He 6yneT n3baBneHo OT KPUTUHECKMX HOT.

CooTBeTCTBYIOLWAS KpUTUYECKass MHGOPMaLMSA NOCTynaeT
B CekpeTapmat No HECKOJIbKMM KaHanam.

Bo-nepBhbIX, 3T0 Ny6aMkauum B pasfinyHblX, He cneuyanni-
3MPYIOLIMXCA Ha lopuandeckon npobnemaTtvke cpeacTeax
MaccoBoOW MHOpMaLMKM, a Takke paguo U TeNEBU3NOHHbIE
penopTaxu. Kak npaBmno, oHW NOSBAAOTCA NOC/E NPUHATUS
n obHapopoBaHus KOHCTUTYUMOHHbIM CyooM WTOrOBbIX
pelweHnii. B 06a3aHHOCTN Npecc-cnyobl Cyaa BXOAUT Npo-
BeAeHNEe eXeOHEBHOro MOHUTOPUHIa nevyaTHbIX U3OaHUA r
pa3melleHmne cogepxatuyxca B CMW nybnukauuin o KoHCTU-
TyumoHHoM Cyae Ha BHYTPEHHeM uHTepHeT-nopTtane Cypa.
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TakoMy TekyLleMy MOHUTOPUHIY, MOCTOSIHHO OCYLLEeCTBAse-
MOMY B LIENSX BbISIBIEHNS 1 NOCNeayoLWero aHanm3a OTKIMKOB
Ha pelweHuns KoHctutyumoHHoro Cyna, noaBeprarTcs nmaepsbl
crnvcka BegyLmx obuiepoccuiicknx nedatHoix CMW, pacnona-
ralowyx HambdonbLUen YyntaTenbCKon ayamTopumen; obLepoc-
cumnckme MHPOPMALMOHHbIE areHTCTBa, a TakkKe WMHTEPHET-
caliTbl, Hanboee NONyNAPHbIX Cpeam POCCUINCKOro topuamnye-
CcKoro coobuiecTsa B kayecTBe ANCKYCCMOHHbIX MIOLWAA0K.

Bo-BTOpbIX, 9TO cogepxawme kputuky pewexHnn Cyga
obpalueHmnsa Ha umsa Mpeacenatensa Cyaa, noctynawolme BHe
CBSI31 C KOHKPETHbIMM HapyLUeHUSIMUK NpaB 1 cBoO0, 3asBUTE-
nem.

B-TpeTbux, 3TO KpuTMkKa peweHmin Cyga Co CTOPOHbI OpU-
andeckoro coobllecTsa (akagemMmieckme Kpyru, npodpeccuo-
HaNbHblE accoumaumm 1 T.4.), OCyllecTBAsieMas Kak Ha cTpa-
HMLUAX cheumanmanupoBaHHbIX HayYHbIX MeYaTHbIX U3OaHUNA,
Tak M B paMkax Hay4yHbIX U SKCMEPTHbIX MEPOMNPUSATUN, B TOM
ynucne npoxoaswmx c ydactmem cynet KOHCTUTYUMOHHOro
Cyma n cotpyoHukoB CekpeTapuata. AHanUTUYECKNE MOfA-
pasgenenns Cyna perynsipHoO rnpoBOAAT MOHUTOPUHI obLle-
CTBEHHO-MONMUTUYECKUX U CNELMATbHBIX U3OAHUA Ha Npepn-
MET BbISIBNIEHUNS U N3Y4YEHUS peakuym obLLecTBa 1 9KCNepToB,
a Takke BblpabOTKM COOTBETCTBYIOLUMX PEKOMeHAaunii no
MepaMm, KoTopble O6bl10 Obl XenaTeNbHO MPUHATL B 3TON
CBA3N.

Kpome Toro, CekpeTtapuaTt BHeApWs B NPaKTUKy padoThl
npoeeaeHne yraybneHHOro MOHUTOPUHIa peakumn HayyHoro
IOpUANYEeCcKoro coobulecTsa Ha peleHns KOHCTUTYLMOHHOrO
Cyna. OH oxBaTtblBaeT Bblleawe B Poccun n 3a pybexom
MoHorpadum, AnccepTauMoHHbIE UCCNeaoBaHusi, cOOPHUKU
Hay4HbIX CTaTeN, MaTepuasnbl Hay4YHbIX KOHpEepPEeHUUn, Tak Uan
MHaye Kacawowmeca geatenbHoctn KoHctutyunonHoro Cyaa.
BbICTynneHns HEeCKOJIbKUX OECATKOB KPYMHEMWnX oTeve-
CTBEHHbIX MPaBOBEOOB aBTOMATUYECKM BKJIHOHAIOTCS B nNogje-
XaWMn MOHUTOPWHIY MacCuB, BHE 3aBUCKMMOCTM OT MEeCTa
nyénmkauumn.

B xome Tekywero u yrnybieHHOro MOHUTOPWUHIOB
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BbISIBAAIOTCHA TUMUYHbIE KPUTUYECKNE 3aMevaHWsl, BbiCKa3bl-
BaeMble B CBS3U C MPUHUMaEMbIMU KOHCTUTYUMOHHBIM Cyaom
pelleHnamMmn (cornacHo paspaboTaHHOW aHanUTU4ecKom
CNyX00M TUNONOrnmn); BbIIBASETCA apryMeHTaums, rnocpemn-
CTBOM KOTOpPOV 0O0CHOBbLIBAIOTCH 3TU NMPETEH3UW; BbISICHAET-
Cs 4acToTa KPUTUYECKNX BbICKA3bIBAHUA MPUMEHUTENBHO K
KOHKPETHbIM PEeLUEHUSIM.

Mo utoram cbopa 1 06paboTKM NONYHEHHbIX AAHHbIX aHA-
nmntnyeckass cnyxba CekpeTtapuarta rotoBuUT 00630pHbIE
3anuckm Kkak obLero, Tak 1 cneumanbHoro (No oTAeSNbHbIM,
Hanbonee OUCKYTUPYEMbIM  pELleHUsM)  XxapakTepa.
MocTtynatowme maTtepuanbl pykoBoactso CekpeTapuata
HanpaBnseT B cekpeTapuatbl pykosoautenen Cyna, B anna-
patbl cyoen (npexne BCero B annapat cynbu, ObIBLUErO
[OKNag4YMkoM Npu pacCMOTPEHMN COOTBETCTBYIOLLLErO Aena),
B OTpAcC/iEBbLIE YyMpPaBiEHUS.

B npouecce mn3ydyeHuMs nocTynalowen KpUTMYecKomn
nHdopmauum yeunusa CekpeTapmarta HanpaeisoTCs Ha onpe-
neneHne fencTBUTENbHbIX OCHOBAHUN KPUTUKK, UX aHANN3 1
dopMynmMpoBaHMe COOTBETCTBYIOLLMX BbIBOLOB. HYeM BbI3Ba-
Hbl HEraTUBHbIE OLLEHKWN pelleHnin KoHecTuTyunoHHoro Cyaa m
Kakue Mepbl cneayeT NpuHATL 419 NPpeaoTBpaLlLeHns B Aalb-
HelweM KPUTUYECKMUX BbICTYNNeHun? B kakux cnydyasax
CekpeTtapuar npegnpuHMMaeT ycunmsa  ans npekpaweHns
pacnpocTpaHeHuss HeoOOCHOBAHHOW, HEKOHCTPYKTUBHOWM,
HeraTMBHOM KPUTUKM pelleHnii Cyga B TeX UIN UHbIX Cpen-
CTBax MaccoBo nHdpopmaumn? Monpobyem OTBETUTL Ha 3TU
BOMpPOCHI.

JnanasoH 0CHOBaHWN KPUTUKK JOBOJSILHO 0b6LwmnpeH. OHa
MOXeT OblTb CBfi3aHa C 39/IEMEHTAPHbIM HEMNOHUMaHUEM
CMbICAa, Poan 1 3HaveHus peeHnin KoHctutyumonHoro Cyna
KaK TakOBbIX UM C HENPaBWUJIbHLIM MOHVWMaHUEM N TPAKTOB-
KO coOepXaHns KOHKPETHbIX peleHnin KOHCTUTYUMOHHOIro
Cyna. Ecnn nepBoe 3TO BCe-Takm peakme, MOXHO aaxe cka-
3aTb - €OMHMYHbIE CiydYan, a WCTOYHUKOM TakOM KPUTUKMK
ABMSAIOTCS MOYTUM MCKITIIOYUTENIBHO HECneunann3npoBaHHbIE
pernoHansHble CMW, npuenekarwowime K paboTe CO CNOXHbIM
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IOPUANYECKNM MaTePMaNoM HENPO@ECCMOHaNbHbIX aBTOPOB,
TO OWNOKN B TpakTOBKax pelleHnii KoHctutyumoHHoro Cyaa
bonee pacnpocTpaHeHbl. Beab, K coxaneHuto, B nevaTHbIX
M30aHMSX cervac npakTUY4eCckM O4YeHb PedKo BCTpevaeTcs
y3Kkas cneuyanusaumst cynebHbIx pernopTepos, kak 3To 6bin10 B
nopeBotoUMOHHOM Poccun. bonee Toro, cornacHo pesynbTa-
TamM OOHOro M3 ONpPOCOB XYPHANIMCTOB, NULLYLLMX HA MPaBo-
Bble TeMbl, TONbKO 25% K13 HUX uutanm KOHCTUTYUUIO
Poccuiickon depepaunm.

B kayecTtBe npumepa HEBEPHOM TPAKTOBKM pPELLEHUS
Cyna MOXHO npuBecTu cneaytowmin. B oktabpe 2009 ropa
BHELUTATHbIA aBTOP OOHOM M3 CaHKT-NeTepOyprckux raset
BBEJ yntatenen B 3abnyxaneHne nyonvkaumen, B KOTOPOW No-
cBOeMy uHTepnpeTuposan pewenmne KC o BO3MOXHOCTU pac-
NOPSXXEHNS XUNbLAMN MHOIOKBAPTUPHBIX AOMOB HEXMUIbIMU
NOMELLEHNAMN, UMEIOLLMMN TEXHUYECKUIN XapakTep. ABTOP
caenan HeBepHbIA BbIBOA, O TOM, 4YTO nocne peweHus Cypa
OTKpbITa BO3MOXHOCTb AJ19 MEPECMOTPa MHOMMX peLleHui
Cy[0B MO BOMpPOCaM UCNOSb30BaHMA NOABasIbHbBIX U Yepaay-
HbIX MOMeLLEeHNN. B KayecTBe pe3oHaHCca Ha 3TOT MaTtepuan
KONMYecTBO OOpallleHnin B cydax C Mckamm O nepecmoTpe
npaBa COBCTBEHHOCTM Ha MNOABasbHbIE MOMELLEHUS XUIbIX
OOMOB YBENMYUIOCh B HECKONbKO pal3. [loBepuB aBTOpPY
cTaTby, rpaxaaHe HanpacHO TpaTuaM BPEMS U AEHbIW.
PeaynbtatomM 3TOro siBUNacb Kputmka peweHns KoHCTUTy-
umoHHoro Cyaa.

Cnoco6 npekpalleHs pacnpoCcTpaHeHns Takoro poaa
KPUTUKM AocTaToqyHo npocT. O6bl4HO Npecc-cnyxba KoHcTn-
TyunoHHoro Cyaa HanpasnsieT B pegakunio CMW, onybnmko-
BaBLLUENO HEBEPHYK TPAKTOBKY PELUeHUs, uHdopmMaumio ¢
Pa3bsCHEHVMEM PEAIbHOM CYyTU MPUHATOrO CyAOM pPeLUeHUs,
NpocbOOWN NCMPaBUTb COBEPLLEHHYIO OLLMOKY 1 COODOLLLEHMEM
06 oTBEeTCTBEHHOCTM 3a anddamauuio. Kak npasuno, penak-
uMs, nony4ymelias OT HalWlEW NpPecc-CnyXObl ONMCaHHYIO
MHPOopMaLMio, onepaTMBHO UCNpPaBnseT cBou ownbku. Tak, B
npuBegeHHom npumepe Cekpetapuat KOHCTUTYLWMOHHOIO
Cypa noarotoBun 1 Hanpaswui B aapec rasetbl MHGOpMauuio
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0 dakTe uckaxeHus cytn pewenus KC. O3HaKOMUBLLUNCH C
nHdopmaumen, pegakums ra3etol NPMOCTAHOBUIA COTPYLAHN-
4eCTBO C MCKA3MBLUMM PELLEHNE aBTOPOM.

Cneundunyeckas pasHOBUAOHOCTb pPacCMaTpUBAEMOrO
TMNa KPUTUKU — 3TO KPUTUKA, CBA3AHHAsA C onpeneneHHbIM
HEOO0BEPUEM K TaK Ha3bIBAEMbIM «OTKa3HbIM» OMpPeaeneHnsam
Cygpa. NpaxpaHe Hepenko HanpaensaoT B CMW nonHble BO3-
MYLLEHNS COODLLUEHMS O TOM, YTO MM OTKasann B NPUHATUU
Xanobbl K pacCMOTPeEHMIO. Mpn 3TOM OHKM He 3amMeyatoT, YTO B
«OTKa3HbIX» ONPEeAENeHNaxX M 3a4acTyilo (pakTUYeckn ykasbl-
BaeTCs MNyTb K OCYLLECTBAEHMIO Hagnexawmx OenCTBUA Mo
3awmTe CBOMX NpaB (B TOM 4YMCNe C UCMOJIb3OBAHNEM paHee
BbIHECEHHbIX UTOrOBbIX peLieHnn KoHcTutyumoHHoro Cyaa no
TeEM UM unHbIM genam). B ceBasm ¢ atum Cekpetapuart
KoHcTuTyumoHHoro Cypa nnaHvpyeT B camoe OGnuxaniee
BPEMS NPEeAnpUHATbL ONpeaeneHHble YCUIMs no NnoBbILLEHWIO
YPOBHS MPUCYTCTBUS B Me4YaTHbIX U 3NEKTPOHHbIX CMWU.
Llenbio Takoro NpucyTCTBUSI CTAHET, B TOM 4UCNE, U pPa3b-
SICHEHME rpaxgaHam NoAJIMHHOIrO CMbICNA, POV N 3HAYEHUS
TEX U UHbIX peleHnii Cyna (B 4aCTHOCTU, MPMHUMAEMBbIX UM
«OTKa3HbIX» OnpegeneHnin). 3To MO3BONMUT NPenoTBPaTUTb
MHOTI Ve NMPosBIEHNS HEOOOCHOBAHHOM KPUTUKKM B UX aApec.

Cnepytouwiee OCHOBaHME HEraTMBHOWM OLEHKW PELLEHWNI
Cypa, KOTOpPOEe MOXHO Ha3BaTb «KPUTUKA Paan KPUTUKN», CBS-
3aHO UCKJIIOUUTENBHO C CYOBbEKTUBHBLIM OTHOLLIEHMEM HEKOTO-
pbiX OOLLECTBEHHbIX WUAW MOANTUYECKUX DUryp (IOPUCTOB,
NMOJINTONOrOB WUAN XYPHANUCTOB) K AesaTenbHOCTU KOHCTUTy-
umoHHoro Cyna wunm ero pykoBoacTtea, /imbo CoO CTpeMJIeHU-
€M HEKOTOPbIX XYPHANNCTOB BO BCEM HANTU XOTb KAKOW-TO
M3bsH, MOCKOJIbKY MMCaTb O XOPOLUEM MM NPOCTO HE NHTEPEC-
HO. OTO MOXHO NPOUIIIOCTPUPOBATL MPUMEPOM C PELLUEHNEM
KC o npaBe peructpaunm B Ja4HbIX JOMaX, PACNOIOXEHHbIX B
Ccaf0BO-0ropoAHbIX ToBapuuiecTBax. Kasanocb 6bl, Cynom
NPUHATO NPEKPACHOE PeLLUEeHUe, ThiCAYM rpaxaaH npruobpenmn
BO3MOXHOCTb 3apermMcTpupoBaTbCs B AaYHbIX JOMAaX, MNONy-
yaTb MEHCUIO, NEeYNTbCS, OTAaTb AETEN B LUKONY U T.M., UX
coumanbHble npasa 3awuilieHsl Cyaom. Ho HEKOTOpPbIE KOM-
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MeHTaTopbl HALLUNN «HeraTue», coobLwmMB 00 yrpose, KoTopas
HaBucna Hag 6e33alUTHbIMKY CTapukamMu, KOTOPbIX YepHble
puenTopbl-rpabuTeny cBe3yT B capan U Tam NPOMnULLIYT.

BcTynneHune B guanor B cnyvyae «KpuUTUKU pagy KPpUTUKK»
00ObIYHO ABNSETCHA HEKOHCTPYKTUBHLIM BapUaHTOM peakuuu.
Fopasno 6onee apPeKTUBHbIM ABNSETCA OTCTanBaHMe npa-
BoTbl Cyaa no TemM MM MHLIM BOMPOCAM B paMKax TEKYLLEro
OCBELUEHNS ero OesTenbHOCTW, a Takxke MoaroToBkM maTe-
puanoB Ons BbICTYMIEHUA K nybnavMkauuin pykoBOACTBA U
cynei. Ayoutopus, kak NpaBuio, AenaeT npaBuiibHbIN BbiIOOP
Mexay nosnumen «KpUTUKOB pagu KPUTUKU» N CMIOKONHbBIM,
B3BELLUEHHbIM, apPryMeHTMPOBaHHbIM OOOCHOBaHMEM MO3U-
LMW, 3akpenneHHon B pelueHusix KoHCcTuTyumoHHoro Cyaa
Poccuiickon depepaunn.

YacTo OCHOBaHMEM KPUTUKN IBNSIETCA 0ObIYHOE Bbipa-
XEeHVe HeJoBobCcTBa peweHmnem Cyga ogHUM U3 yHaCTHU-
KOB KOHCTUTYLMOHHOIO CyA0NpoOM3BOACTBA UKW 3anHTepe-
COBaHHbIMU NMUAMW, HE NOOKPENSIEHHOE CKOJIbKO-HUBYAb
cepbe3HbiM 0OOcHOBaHMeM. Tak, Hanpumep, nuaepsb
OOHOro ©n3 npPodCo3HbIX 00beAUHEHUN OOBUHUNK
KoHCTUTYumoHHbIM Cya B TOM, 4TO OH «akTU4yeckun 3anpe-
TUN pealnbHble NpodCcoto3bl», T.K. NPU3HaN NPOTUBOpEYa-
wen KoHcTuTyumnm Hopmy TpynooBoro kogekca, obecneym-
BaAlOLLYO 3aLMTy NPodCO3HbIM akTuemcTtam. Ha camom
nene Cyn B CBOEM pPELLUEHUN BCErO NNLLb NMOBTOPWI paHee
BblpaX€EHHYIO MM MNpPaBOBYI MNO3ULMIO, MOTUBUPYIOLLYIO
HEKOHCTUTYLUMOHHOCTb HOPM, He A0MycKalowWwunx YyBOJIbHE-
HMe pykoBoOsALWMX NPOdCo03HbIX paboTHMKOB 6€3 Npeapa-
PUTENbHOrO Corflacus COOTBETCTBYIOLIMX MPODCO3HbIX
OpraHoB B CJly4asix COBEPLUEHNSA 9TUMU PabOTHUKAMM ANC-
LMNAMHAPHbBIX NPOCTYNKOB, SABASIOWMXCA OCHOBAHUEM AN
pacTopXeHUs C HUMU TPYAOBOro AOroBopa Nno MHMUnaTnuBe
paboTopartens.

K maHHOW rpynne npuMbIKaloT HeyaayHble C TOYKU 3PEHUS
obecneyvyeHus rapaHT1in cobnioaeHus npas U cBOOO, rpaxaaH
Mepbl, NPUHATbIE 3aKOHOZATENIEM BO WCMOJIHEHME TOro Wiun
nHoro pewenuns Cyaa.
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PacnpocTpaHeHHada npuymHa KpUTukn peteHnin KoHctu-
TyumoHHoro Cypa - HegocTaToyHasi OCBEOOMIEHHOCTb 060
BCEM CMNekTpe BblipabOoTaHHbIX U NpuMeHsieMblx CyooM npaBo-
BbIX NO3u1LMIA. B CBA3M C 9TVM MOPOW BOSHUKAET HEXENATENb-
HOE BMevyaT/ieHne «HEOXMOAHHOCTM» PELUEHU, KOTOPbIE, Ha
camMOM pgene, nocnegoBaTefnibHO pas3BmBaloT CHOPMYNMpo-
BaHHble M 0OHapoAdOBaHHble paHee MNpPaBOBble MO3ULMN.
MosTOMy BaxkHOW 3agayen, PELUEHVIO KOTOPOM Mbl yOeNaem
HemMano BHMMaHUs, OCTAeTCH Kak MOXHO 6osiee mnoJsiHoe
nHdopmMmMpoBaHme o0bLLLECTBEHHOCTU O AeaTenbHocTu Cyaa.

He cnyyaiiHO B Ka4eCTBe Mepbl pearmpoBaHUSa HA KPUTK-
ky CekpeTapuaTt nsdbunpaeTt akTMBM3aLUIO Pas3bsICHUTENbLHOMN
paboTbl. B HacToswee Bpemsa B KoHcTuUTyuuoHHom Cyae
Poccuiickon depepaumm co3gaH KauyeCTBEHHO HOBbIN Mexa-
HM3M PaboThl CO cpeacTBaMm MaccoBoOl MHdOPMaLMK NPU-
MEHUTENBHO K PA3bSCHEHUIO UX NPEACTAaBUTENSM PeasbHOro
cogepXaHums Hawux peweHuin. Mo 3asBke pykoBoAUTENS
npecc-cnyxobl KoHcTUTyumoHHoro Cyaa otpacnesble ynpas-
JIeHUs Ha MOCTOSIHHOM PEerynsipHoOM OCHOBE TOTOBAT AN
npecchbl MHPOPMaLMIO, Pa3bACHSIOLLYIO COAEPXKAHWE 1 Npa-
BOBble MOCNeAcTBusa npuHumaemblx Cyoom peweHuin. B
TakMX KOMMEHTapUSX OAeTCs pas3BepHyTas xapakTepuctuka
MOTMBUPOBKU MNPUHATOrO PELLEHNS, @ TaKXe ero CyLlecTsa u
nocCnNencTBuiA, 4TO MO3BOJIIET CHATb 3aBEOOMO HEKOPPEKT-
Hble NPOSIB/IEHNS OOLLECTBEHHOW peakuMn Ha peLleHus,
Mmetoume ocobyto akTyasnbHOCTb B AAHHbIA MOMEHT pa3Bu-
TnUsa cTtpaHbl. COTpPyOHWUKU OTpacieBblIX aHaANIUTUYECKMX
yrpaBAeHnin, rOTOBUBLLME TO UM MHOE 3HAYMMOE PELLEHME,
MPUHMMAIOT y4acTMeE B MOCBSILLLEHHbIX EMY BCTPEYax C XypHa-
AMcTamMu, a Takxke OCYLLECTBSIOT TEKYLEE YCTHOE KOHCYIb-
TUPOBaAHWE COTPYOHUKOB Npecc-cyxbbl MO BOMpocam, BO3-
HUKalWMM B xode ux pabotbl ¢ npeactasutenamu CMU.
CoTpyOHUKM MpPecc-Cny0bl akTUBHO WCMNOMb3YIOT B CBOEW
paboTe Takme MHCTPYMEHTbI, Kak MHTEePBbIO N IHTEPHET-KOH-
depeHunn Tpeacepatena Cypa, BbICTYNNEHUS CyOen-
[OKIagyvMKoB MO COOTBETCTBYIOLLMM Aenam, COCTaBJIEHME
npecc-pennsos v T.M0.
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JocTatoyHo yacTo kpuTtumka peweHnii Cyaa cesidaHa He C
CaMMM pELLEHVEM, a C HegocTaTkamm B cpepe ero ncnosnHe-
HUS.

HOencteylowee B Poccuiickonn Pepepauun 3akoHona-
TenbCcTBO He npepgoctaenaetr KoHctutyumoHHomy Cyay
npaBa HEMOCPEACTBEHHO KOHTPONMMPOBATb WCMOJIHEHUE
CBOUX peLlueHuin. NogobHoe NonoXeHne BbiITekaeT U3 KOH-
Lenuun pasgeneHns BAacTenm n B yCNOBUSX OEMOKpaTUYe-
CKOW rocyaapCTBEHHOCTU NPUHUUMMANBbHBIX BO3PaXEHUN He
Bbl3bIBAET.

Mexay TeMm, Kak NoKa3bIBAET OMNbIT, aAekBaTHOE BbIMOS-
HEeHMe 3aKoHOOATENEM U NPaBONpPUMEHUTENEM TPeOOBaHWIA,
BbITEKAIOLWMX M3 akTOB KOHCTUTYLUMOHHOrO npaBocyaus,
MMEeeT MeCTO He Bcerga. HetouyHoe, dparmeHTapHoe,
HECBOEBPEMEHHOE WUCMNOJIHEHNE pPeleHnin KOHCTUTYLMOH-
Horo Cypa CylecTBEHHO COKpalwaeT NMo3UTMBHOE BO3OEN-
CTBME KOHCTUTYLMOHHOM IOCTULUMM Ha MPaBOBYIO CUCTEMY,
pPE3KO CHMXas TeEM CaMblM YPOBEHb 3alUuUThbl NpaB 1 CBOOOA,
yesnioBeka 1 rpakgaHunHa.

Takoe nosioxxeHne Oen He TOJIbKO HAaHOCUT yuiepb aBTo-
puTeTY cyaebHOol BNacTn 1 NPecTuXy rocyapcrea B LIESIOM,
HO 1, yMansas KOHCTUTYLMOHHbIE rapaHTUX CyaebHOWN 3alnTbl
npae rpaxaaH, NPsiMo NPOTUBOPEYNT BbICOKON MUCCUN, BO3-
noxeHHom KoHcTtutyumein Ha KOHCTUTYLMOHHLIN Cya.

MHOrne kputTuYeckue BbICKa3blBaHUS, agpecyemMble
KoHcTutyumoHHomy Cyay, NopoXaarTCsa OAJIMTENbHON NPOo-
6enbHOCTbI0O B MPaBOBOM perjfiaMmeHTaumm Tex WUIN MHbIX
OTHOLLEHUN. [TopoK 3TO NPOMUCXOAUT OTTOr0, 4TO NOCNE Npu-
3HAHMS HOPMATUBHOIrO akTa He COOTBETCTBYIOLWMM
KoHCcTUTYuMKn, 3akoHOaTeNb (MHOrOA B TEHEHME NPOOOJIKN-
TENbHOro0 BPEMEHWN) He BOCMOJIHAET nakyHy, obpas3oBaB-
LWYIOCS B MPaBOBOM peryaupoBaHun. VIHbiIMn crnoBamu,
HEeO0BOJIbCTBO MO CYLECTBY BbI3bIBAIOT HE CTOJIbLKO NPEeANno-
naraemble HecoBeplleHcTBa peweHus Cypa, CKOMbKO UX
HECBOEBPEMEHHOE MCMOJSIHEHME. BbiTEKalOWMe M3 3TOro
dakTa BbIBOObI U MPEOSIOXEHUS BKJIIOYAKTCS B €XErogHo
noarotaesnueaembin CekpeTtapmatom WHbOpmMaLMOHHO-
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aHanUTU4Yeckuin otyeT 06 ncrnonHeHum peweHnin KoHcTuTy-
umoHHoro Cyga v noaroTaBIMBaEMble B MOPSAOAKE TEKYLLEN
paboTbl MTHOOPMALIMOHHBLIE N aHANNTUYECKMe MaTepmasbl No
OaHHOW TemaTuke.

B pamkax nonHomouuninn Cekpetapuata KOHCTUTYLMOH-
Horo Cygaa cbirpaTb BECOMYIO POJib B NPeaynpexaeHnm Tako-
ro poaa KPUTUKM MOTYT, B NEPBYIO O4EPEOb, KOHKPETHbIE AEN-
ctBusa CekpeTapuarta no MOHUTOPUHTY UCTOJIHEHUS PELUEHUIA,
a TakKe KOHCYNbTaTUBHOMY B3aMMOLOENCTBUIO C YNOJHOMO-
YEeHHbIMW Ha 3TO BEAOMCTBaMW U AO/DKHOCTHBLIMU NULLAMM.
Mpouenypbl OCYWLECTBNEHMNS COOTBETCTBYIOLWMX OENCTBUNA
MOXHO pasfenuTb Ha ABe rpynrbl.

Mpouenypbl NepBON rpynrnbl KOOPOUHUPYIOT AOENCTBUS
nogpasgeneHun CekpeTtapuata. Tak, B TeYEeHUe Heaenu
nocne npoBo3rnaweHus nmbo onybSIMKOBaHUSA peLleHus
KoHcTtutyuuoHHoro Cyna OTaoen aHanu3a n 0600LLeHus npak-
Tnka KoHctutyumonHoro Cyaa Cekpetapuata KOHCTUTYLMOH-
Horo Cypa Poccuiickonn degepaumm roToBMT MO coriiacoBa-
HUIO C NPOPUNBbHBIMK OTPACEBLIMW YPAaBAEHUSMUN 3aKITOYE-
HMUSS O HEOOXOOMMOCTU OCYLLECTB/IEHUS OOMOJIHUTENbHOIO
NMPaBOBOr0 PEryiaMpoBaHMS BO MCMONHEHME pelueHns KoHc-
TntyumoHHoro Cyga. [eaxabl B rog, OToenomMm CoCTaBniseTcs
(akTyanuaumnpyetcsl) nepeyeHb peweHnin KOHCTUTYLMOHHOIro
Cyna, npegnonararwyx n3MeHeHne gpeanepanbHoOro (pervo-
HaJIbHOr0) NPABOBOr0 PErynInMpoBaHnsa. YKasdaHHbIN NepeyeHb
HanpaBnsietca Cynom B 06e nanatbl PenepansHoro Cobpa-
HUS, a Takxke B [MpaBnTenbCTBO 1 B 'eHepanbHyo NpoKypaTy-
py. Mo kaxaoMy HaxogsWwemMycsi B MPOLECCE WUCMONIHEHUS
peweHunto KoHctutyumoHHoro Cypa B OToene aHanusa um
0606ueHus npakTukn KoHcTuTyuuoHHoro Cyna Benérca cre-
umanbHOe AoCbe, rae CoOCpenoTo4MBaETCs BCS MHGoOpMaums
O MPUHATBIX Mepax. He pexe 4yem pas B rof, COCTaBISETCS yXe
YNOMWHABLUMACS Bbllle CBOAHbIM OTYET 00 MCNOJIHEHUW
peweHnn Cypa.

Mpoueanypbl BTOPOWM rpynnbl ONOCPEAyT B3auMOOEeWn-
ctBne Cekpetapmata C «BHELWHMMW» MO OTHOLUEHMIO K
KoHcTutyumorHomy Cyny rocyaapCTBEHHbIMU CTPYKTypamu,
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HENocpeacTBEHHO BOBEYEHHbIMU B OEATENBHOCTb MO MCMNOJI-
HEHWIO Ero PELLEHMA.

9710 CoBeT ®depepaumm mn [ocypapcTBeHHas [yma,
(npexpe Bcero, npodunbHble KOMUTETbI 00eux nanar
®epepansHoro Cobpanus). 3to AomMuHucTpaums MNpesnaeH-
Ta Poccuiickon depepauun, ato MNpaBUTENbCTBO U €ro
Annapat (KOTopbl UrpaeT NepBEHCTBYIOLLYIO POSib B cdhepe
MOArOTOBKM MPOEKTOB NPaBOBbIX, B TOM YNCE 3aKOHO4ATE b-
HbIX akTOB, KOTOPbIE OO/MKHbI ObITb MPUHATLI BO MCMOJIHEHME
peweHnin KoHcTutyymoHHoro Cypa). 310 MUHUCTEPCTBO
locTMuumn (ocobeHHo [enapTaMeHT 3aKOHOMPOEeKTHOW aes-
TENILHOCTM U MOHUTOPUHIa MpPaBOMPUMEHEHUS, OCYLLECTB-
NAOLWNIA 06LLEPOCCUIACKNIA MOHUTOPUHT UCTOSIHEHUS peLle-
Hun KoHcTuTyumoHHoro Cyga), aTto annapartbl BepxoBHOro n
Boicwero ApbutpaxHoro Cyga. Tak, B 4acTHocTu, CekpeTa-
puaTt Hanagun TecHble paboyne KoHTakTbl ¢ OToenom cneuy-
anbHOro koHTpons Annapata BepxosHoro Cypa. Ha 3To
HEeOaBHO CO34aHHOE noapasfesieHME BO3JIOXEH KOHTPOJib
ncnonHeHusa peweHun KoHctutyumoHHoro Cypa cygamu
obuen pucankumm 1, NOMMUMO 3TOro, COAENCTBME B U3yYe-
HUM npakTnkm KoHCcTuTyunoHHoro Cypa HUXeCcToswnmm
cynamu.

HakoHeu, npepctaButenn CekpeTtapmata akTUMBHO y4a-
CTBYIOT B TEMATUYECKUX HAY4YHbIX M HAy4YHO-MPaKTUYECKMNX
MeponpubaTUSaX NPaBOBOM HAaNPaBNEHHOCTM, AOBOAS A0 KOJI-
ner To4ky 3peHusa CekpeTtapuara no noBoAy OMNTUMASIbHbIX
dOpM 1 METOO0B WUCMNONHEHUS peleHnin KOHCTUTYLUMOHHOIO
Cyna.

NTaKk, HeENPeoaoNMMOCTb M OKOHYaATESIbHOCTb PELUEHUN
KoHcTuTtyumoHHoro Cyna He BnekyT 3a coboi ero HeBocnpu-
VIMYMBOCTb K KPUTMYECKMM OT3blBAM OTHOCMUTENIbHO MPUHU-
MaeMbIX peLleHnii. bonee Toro, MoXxHo roBopuTb 06 onpene-
JIEHHOM MO3UTVBHOM 3HAQYEHUN 3TUX OT3bIBOB.

Tak, HanpuUMep, YacTb KPUTUYECKUX OTKIIMKOB (Mpenmy-
LLLECTBEHHO NCXOOSLLUMX N3 aKaaeMNUYEeCKOM cpeapl) cocpeno-
TOYMBAETCS HEe Ha PEe30JIIOTUBHOW, a HAa MOTUBUPOBOYHOM
4acTW peLleHnin, 3aTparneasa He CyTb PELLUEHUS, a I0PUANKO-
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TexHn4yeckme acnekTbl ero obocHoBaHMA. B panbHeliwei
paboTte Cya No BOBMOXHOCTU Y4MUTbIBAET BbiICKa3aHHbIE B 9TOM
CBSI3M CrpaBenMBble 3aMevaHus.

HecoMHEHHO, nHDOPMaLMOHHAs OTKPbLITOCTb, PaBHO Kak
n yyTKOCTb CekpeTapuaTa K BHELLUHUM OLLEHKaM OEeSATEbHOCTU
Cyna, nMetoT cBoM 00bEKTMBHbIE Npeaenbl. PasymeeTcs, Mbl
HEe MOXEeM OpraHuM3oBblBaTb FONOCOBaHMUS U BANLL-ONPOCHI
cpean nocetutenen opuumanbHoro camta Cyna, paBHO Kak
OpraHn30BbIBaTb MYOSIMYHBIE OWUCKYCCUM O €ro pPeLLEeHUSsIX.
BmecTe ¢ Tem 6€3y4acTHOCTb 1 BbICOKOMEPUE MO OTHOLLIEHWIO
K OOLLECTBEHHOMY MHEHUI0, Aaxe ecnun nocneaHee BecbMa
HENMMUENPUATHO OLEHMBAET PELLEHUS, NPpUHUMaemMble Cyaom,
He SBNSIeTCs N, HaAeloCh, HAKOrAa He OyaeT SBNATbCS HaLIUM
BbIOOPOM.

B Ton Mepe, B Kakon Ananor ¢ aKcrneptamm v rpaxgaH-
CK1UM 0OLLECTBOM B LIE/IOM COAencTByeT OonblLuell npo3pau-
HOCTM KOHCTUTYLMOHHOIO NpaBoCyans 1, B KOHEYHOM CHETE,
ykpennseT ero astoputeT, Cekpetapuar rotoB K BCECTOPOH-
HEMY y4acTMO B OOCYXXOEHUN COCTOSIBLUMXCSI PEeLUeHunin co
BCEMU 3aMHTEPECOBAHHLIMKN CyObEKTaMM.

PasymeeTcsa, nsydyeHme OT3bIBOB Ha pelleHns KoOHCTUTy-
umoHHoro Cyga He MMEET N HEe MOXET UMETb — B COOTBET-
CTBUM C YCTAHOBJIEHHBIMW HOPMaMW KOHCTUTYLMOHHOIO CyO0-
MPOM3BOACTBA - MPSAMbIX MPOLECCYabHbIX MOCNEACTBUMN.
OpHako 91O paboTalwmini MexaHM3m B3aMMOOENCTBUS.
Mopopepxuneas obpaTtHyto cBsA3b Cyna ¢ rpaxaaHckum 00-
LEeCTBOM U NpodeCcCnoHanbHbIMM accouyaumsmMm, OH npe-
naTcTByeT npeBpalieHnio Cyaa B nogodue «balluHn n3 cno-
HOBOW KOCTU» U TEM CaMblM BHOCUT HEOCMNOPUMBbIM BKIag, B
yIy4lWEHME KayecTBa KOHCTUTYLUMOHHOrO mnpaBoCyauvs B
Hallen cTpaHe.
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Y. Kravchenko
Secretary General of the Constitutional Court
of the Russian Federation

Criticism of decisions of the Constitutional Court
of the Russian Federation - remedies for the
consideration, analysis and prevention
(in the context of the powers of the Secretariat
of the Constitutional Court)

Summary

Information transparency is one of the cornerstones of the
basis for the activity of the Constitutional Court of the Russian
Federation since its foundation. It is the only possible form of
outside control of the activities of the CC, the decisions of
which, as final, are not subject to appeal and revision. The
ongoing discussion of decisions of the Court, of course, can
never be and shall not be spared also from the critical notes.

Secretariat of the Constitutional Court holds daily work of
considering and analyzing critical information, as publications
in various, non- specialized in legal matters media, as well as
radio and television coverage, appeals to the Chairman of the
Court, publications in the specialized scientific printed edi-
tions, speeches in the framework of scientific and expert activ-
ities, etc.

During the current and in-depth monitoring conducted by
the Secretariat, criticism expressed in relation to the decisions
adopted by the Constitutional Court, the arguments by means
of which these claims are justified and the frequency of critical
comments in relation to specific decisions are revealed. On the
basis of the collection and processing of findings the analytical
service of the Secretariat prepares review notes, both general
and special.
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Criticism of decisions of the CC might be connected with
an elementary misunderstanding of their role and meaning as
such or with the misapprehension and wrong interpretation of
the content of specific decisions of the Constitutional Court,
and particularly its "rejection™ definitions. It may be a "criticism
for the sake of criticism,” drawn entirely by subjective attitude
of some public or political figures (lawyers, political scientists
or journalists) to the Constitutional Court. Sometimes it is a
common expression of discontent with the decision of the
Court by one of the participants of constitutional court pro-
ceedings or interested persons. Quite often the criticism of the
Court's decisions relates not only to the decision itself, but with
deficiencies in its execution.

As the main means of reacting to the criticism the
Secretariat chooses activating of explanatory work, including
during the participation in various scientific discussions.
Currently, in Constitutional Court of the Russian Federation a
qualitatively new mechanism of collaboration with the mass
media is created which explains the actual content of court’s
decisions to the mass media representatives. Information offi-
cers actively use such tools in their work as interviews and
Internet Conferences of the Chairman of the Court, speeches
of the rapporteurs on relevant matters for prevention of criti-
cism, compliance of press releases etc. The concrete actions
of the Secretariat as well as consultancy with the authorized
departments and authorities are called to play an important
role in prevention of criticism related to the execution of the
decisions of the CC.

Thus, invincibility and finality of the decisions of the
Constitutional Court do not mean that they are unresponsive-
ness to criticism. Moreover, certain positive significance of
those approaches shall be emphasized. Insofar that the dia-
logue with experts and civil society generally facilitates to more
transparency of constitutional justice and, ultimately, strength-
ens the authority, the Secretariat is ready for comprehensive
participation in the discussions of adopted decisions with all
interested parties. Feedback of the Court with civil society and
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professional associations prevents the conversion of the Court
into "an ivory tower” and thus makes an unquestionable con-
tribution to improvement of constitutional justice in Russian
Federation.

Insofar in what merits the dialogue with the experts and
civil society aids to more transparency of the constitutional jus-
tice and finally strengthens its authority, the Secretariat is
ready for comprehensive participation in the discussion of
already adopted decisions with all interested parties.
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L. Jurcena

Aaviser to the President of the
Constitutional Court of the Republic of Latvia

Criticism of the judiciary versus authority and
independence of the judiciary

1. A proper reaction to criticism is important to preserve
authority of the judiciary and to protect its independence. In
order to establish what “proper reaction” is we should balance
two constitutional values: freedom of expression on the one
hand and authority and independence of the judiciary on the
other hand. Both these values play a significant role in a demo-
cratic State governed by the rule of law.

The judiciary has always been criticized, as it will always be
done. Why is the judiciary criticized? The main reason for such
criticism is not always mistakes committed by the court or dif-
ferent opinions in respect to certain legal issues.

1.1 Functioning of the judiciary is a matter of public interest.
The court assesses issues that are of great importance to the
society, and the society does not always accept and favour even
the fair result. Court is often involved in solution of political issues.
The society can and it should express its opinion on political
issues. Here, it should be noted that those are mainly constitu-
tional courts rather than courts of general jurisdiction that decide
political and social issues. Therefore constitutional courts should
have a higher threshold for acceptance of criticism.

1.2 Legal experts analyse rulings and case-law of courts.
When defending their opinion, they criticise the opposite or
different ones.

1.3 before a court, one of the parties involved would
always lose, and there are some who find it difficult accept it.
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In a constitutional court, this is the legislator that may turn out
to be the losing party. The way how politicians justify their mis-
takes in front of their electorate is not always correct.
Moreover, politicians and the court are in rather unequal posi-
tions. Possibilities of politicians to express their opinion are
almost unlimited, whilst the judiciary is bound to the require-
ment to express their viewpoint in the form of their decisions
by motivating it in such a way that it does not require any sup-
plementary explanations. Before a decision is announced, no
opinion on a matter should be disclosed at all. Possibilities of
courts to react to criticism are restricted. They are particularly
restricted while matters are still pending; and even after pro-
nouncement of a decision courts should restrain from discus-
sions on them.

2. | deliberately broadened the topic. | will not speak only
of criticisms of judgments. | will also speak of criticism in
respect to the judiciary that includes criticism of judgments,
judges, the court and the entire judicial power. Often reaction
to an inacceptable decision is manifested through criticism of
a particular court or a judge (they are often criticized in relation
to issue that are not even related to administration of justice)

It is important to react properly to any kind of criticism
because this can have an impact on authority of the judiciary.

“To react properly” means to select the most appropriate
way, time, content and person that would respond (react) to
criticism; this also includes abstention from any reaction. In
fact, the first step, when deciding how to react to criticism, is
to assess whether in a particular case the court should or
should not react (keeping silent is also reacting).

3. The present topic makes us analysing reaction to “neg-
ative criticism”. It is important to keep in mind that not every
“negative criticism” is ungrounded (undue) criticism. An
unfounded and erroneous opinion can be regarded as influ-
ence on court; however, a grounded analysis and discussions
(even if it is negative) is even necessary.

| have classified “for” and “against” arguments of court
criticism.
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3.1 Arguments “for” court criticism

1.An open discussion that includes criticism of judges and
their work by keeping in mind its possible impact on inde-
pendence of judges shall be regarded as an acceptable
way of discussion that assure accountability of judges.

2.Publicity resulting from criticism of judges and open dis-
cussion may facilitate a better understanding of the judi-
ciary. Due to objective reasons, the society cannot control
a certain part of work of judges; consequently, the judicial
power is the least understood branch of power.

3.An open discussion as a part of the freedom of speech is
a fundamental value of a democratic society, and is one of
the few possibilities for the society to take part in work of
the judiciary and participate in open discussions on court
issues (those are matters of public interest).

4 Criticism of committed mistakes pushes judges to correct
them.

5.When writing on legal issues, formation of legal policy is
facilitated and education of the society on legal issues is
assured.

6.Justice should not only be ensured; it is also necessary to
create circumstances in which the society would see that
justice is indeed ensured.

7.Criticism is a constitutional right of every person.
These arguments are more or less related to grounded

and proportional (rational) criticism.

3.2 Arguments “against” court criticism

1.0Offensive criticism reduces trust of the society into the judicial
system and administration of justice. Trust into the legal sys-
tem and the judiciary is of great importance to ensure the will
of the society to accept decisions and ensure that the society
respects judgments (executes judgments).

2.Protection of judges from criticism serves for protection of
court independence in the interests of the society.
Inviolability of judges is an element of independence. The
issue of independence of judges should be regarded in the
context of interests of the society, separation of powers
and a State governed by the rule of law. It shall be regard-
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ed as a prerequisite for judges to fulfil their functions
rather than a privilege!.

3.The society should respect the judicial power and the rule
of law. Without questioning this statement, | would like to
quote the USA Supreme Court, judgment in the case

Bridges v. California (1941): “An enforced silence, howev-

er limited, solely in the name of preserving the dignity of the

bench would probably engender resentment, suspicion,
and contempt much more than it would enhance respect”.

4.Certain protection facilitates an easier administration of
work of the judicial power. However, it would be strange if
such simplified administration would be opposed to the
freedom of speech.

5.Effective mechanisms for controlling work of the judicial
power are sufficient (appeal; dissenting opinion, discipli-
nary liability) therefore there is no need for criticism;

6.Taking into account specific nature of work of judges, they
cannot protect them at a sufficient level because the possi-
bilities of judges to react to criticism are restricted (they
cannot “fight against it”). Here, two reasons for this should
be mentioned: first, judgments speak for themselves (they
should be clear and reasoned)?; second, judges should
avoid speaking of matters and issues that can be handed in
to particular judge for review.

It is not possible to precisely and unambiguously define
what judges can and cannot speak openly about when they are
administering justice. This serves as the reason for the fact
why many judges avoid expressing their opinion openly.
Possibilities and right of judges to express their opinion in pub-
lic are rather related with unawareness of exact limits.
Moreover, not all judges are “speakers”. The European Court
of Human Rights has also drawn attention to limited possibili-

ties of judges to react to criticisms.

' Amihalachioaie v. Moldova, ECHR, 20.07.2004, Application no. 60115/00, dis-
senting opinion of Mr. S.Pavlovschi

Recommendation CM/Rec(2010)12 of the Committee of Ministers to member
states on judges: independence, efficiency and responsibilities, adopted by the
Committee of Ministers on 17 November 2010 at the 1098th meeting of the
Ministers' Deputies, para 15 “15. Judgments should be reasoned and pro-
nounced publicly. Judges should not otherwise be obliged to justify the reasons
for their judgments”.

* Prager and Oberschlick v. Austria, ECHR, Application no. 15974,/90, 26.04.1995, para 34.

o
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4. It can be concluded that: (1) it is necessary to criticize
the judiciary and (2) it should be distinguished between “per-
missible” and “impermissible” criticism (consequently, bound-
aries should be marked off).

How to distinguish between well-founded (permissible)
and unfounded (impermissible) criticism?

The answer is as simple as complex: in each case, partic-
ular circumstances should be assessed (who, where, what,
why, how criticizes etc.). The ECHR has indicated that, when
investigating whether restriction of the freedom of speech is
permissible based on execution of requirement of a judicial
authority, the restriction should be assessed in the light of the
case as a whole, including the tenor (content) of the remarks
[criticism] and the context in which they were made4.

5. Impact of criticism on the court and possibilities and
necessity of the court to reply (react) to such criticism
depends on the following:

1)time, in which criticism has been expressed (when?);

2)kind of critics, content and place where criticism has

been expressed (how, where?);

3) persons who criticize (who?).

6. Impact of criticism depends on the time, in which it has
been expressed: before or after rendering a decision. This also
influences the possibilities to react to criticism.

Authority of the court and trust of the society into the judi-
cial power can be influenced by the following:

1) criticism expressed during legal proceedings (before
coming into effect of a judgment) in respect to a partic-
ular matter — judge, the court, the procedure of adminis-
tration of justice, etc.;

2) criticism beyond or after adjudication of a particular
case which includes:

a) criticism in respect to a decision after it is adopted,

b) criticism in respect to a judge (work or inactivity of a
judge, competence of a judge, criticism of individual
features of a judge),

c) criticism in respect to the court,

4 Amihalachioaie v. Moldova, para 30.
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d) criticism of the entire judicial system, etc.

When criticising legal proceedings before a judgment has
come into effect (it can be criticism in respect to a judge, the
court, adjudication proceedings, etc.), it is rather probable
that independence and impartiality of the court would be
impacted, if compared to expressing criticism to the court or a
judge after adoption of a decision. Criticism before a judgment
can influence not only authority of the court, but also its inde-
pendence and impartiality.

Consequently, the possible threat to the court is greater in
case when criticism is expressed before a judgment is deliv-
ered; moreover, ability of the court to react to such criticism is
more restricted.

7. Opinion (criticism) can be expressed in different ways:

1) in public (in press, speeches of politicians, confer-

ences, lections etc.);

2) in private (in letters, direct communication); such criti-

cism would not impact authority of the judiciary;

3) according to procedure established by law (appeal, dis-

senting opinion).

Dissenting opinion is one of types of criticism. It includes
criticism legitimized by law in respect to a court judgment.
Dissenting opinion may also influence authority of the court.
Attitude of the society would certainly differ (1) to findings
established in a unanimous judgment and (2) to the one, in the
frameworks of which opinions of judges have split, notably,
where a part of judges disagree with argumentation of a par-
ticular judgment and, possibly, with the entire ruling. This is
why in some countries the law does not provide the opportuni-
ty to express a dissenting opinion.

| think that in Latvia the legislation in respect to dissenting
opinions of justices of the Constitutional Court can be regard-
ed as progressive. A justice who has voted against the opinion
included in a judgment expresses his or her dissenting opinion
that is attached to the matter; however, in a court hearing it is
not announced (not content, not even the fact how justices
voted). Dissenting opinion is published officially two months
after the judgment comes into effect. Such regulatory frame-
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work is based on two reasons. First, it is related with short and
strict terms, in which a judgment should be prepared (30
days). In case if a justice made a decision to disagree with any
opinion expressed in a judgment only at the final stage of mat-
ter adjudication, then it is impossible to prepare dissenting
opinion along with the judgment. Consequently, dissenting
opinion is prepared after the judgment is published. Second
[reason], dissenting opinion does not influence content and
consequences of the judgment. Dissenting opinion plays a
major role in assuring individual independence of the justice
and in developing the legal doctrine. Therefore, when dissent-
ing opinion is published in two months after coming into effect
of the judgment, the purpose of dissenting opinion is reached
by also ensuring authority of the court.

8. Opinion (criticism) can be expressed by different per-

sons:

1) politicians (problems arise when politicians criticise the
judiciary and judges; problems might be caused when
judges criticize national policy);

2) State officials.

3) judges (dissenting opinions, criticism of a court of a
higher instance in respect to a judgment rendered by a
court of a lower instance, public commentaries in the
frameworks of scientific activities, private commen-
taries);

4) participants of litigation;

5) press,

6) lawyers (the ECHR restrict criticism of lawyers at a
greater extent because it has an overwhelming impact
on the society and it could legalize ungrounded criti-
cism in the eyes of the society. At the same time,
lawyers play a particular role in communication
between the society and the judiciary, therefore qualifi-
cation of lawyers that renders criticism expressed by
them even more convincing makes it the best and the
most appropriate source of a fair (impartial, competent)
criticism. Lawyers enjoy better position to inform the
society on their problems with the judicial system. They
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should also ensure that their comments would not ham-
per administration of justice (they should be able to
assess situation and establish limits of criticism]; etc.

9. Reaction to criticism (“neutralization” of criticism)

In order to neutralize the criticism it is important to know

when it is necessary to respond (react) and when it is not.

9.1 It is necessary to react to criticism in the following

cases:

1) if criticism is serious and it is likely to have more than a
slight (unimportant) impact on the society;

2) if criticism demonstrates lack of understanding of the
judicial system or role of a judge, and provided informa-
tion is at least partially based on lack of such under-
standing;

3) if criticism (provided information) is mainly incorrect
and imprecise; the incorrect information should consti-
tute the major part of criticism for the reply to be ade-
quate.

9.2 It is better to avoid to react to criticism in the following
cases:

1) criticism is a fair commentary or opinion;

2) hatred or conflict exists between the person who criti-
cizes and the judge;

3) criticism is uncertain (minor, unclear);

4) criticism deals with issues of ethics of judges and such
a case should be transferred to competent authorities;

5) it is necessary to perform a long-term investigation to
establish real facts;

6) a reply would prejudice a particular matter.

10. Role of judges in neutralizing criticism

It is difficult to prove causal relation, namely, the fact that
it was criticism that influenced trust into the court. But it does
not mean that criticism should be ignored.

Those who say that judges and judiciary should not care
for criticism are not right. It is also in judges’ (court’s and
judiciary’s) interests to establish why an opinion regarding
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court rulings expressed in public is incorrect (deliberately or
not).

If a judge reacts he/she should do it in a way that his/her
action would facilitate trust of the society into judicial impar-
tiality and fairness. A judge should participate in public discus-
sions to obtain practical information that would appear useful
when administering justice.

Possibilities of judges to respond (reply) to criticism are
restricteds. The European Court of Justice has also drawn
attention to the duty of judges to “discretion that precludes
them from replying”®.

10.1 A judge may not:

1) [ajudge may not] express commentaries in public if this
could influence result of a matter to be adjudicated and
weakens justice (or at least makes such impression) in
respect to it;

2) a judge may not compete with State officials regarding
correctness of his or her judgments (judgments speak
for themselves);

3) a judge may not act in a way that could cause “reason-
able doubt” regarding fairness of a judge, prejudices
the office of a judge or hampers fulfilling duties of a
judge;

4) ajudge should avoid all statements regarding a pending
case. Both, abstract public remarks and innocent
remarks could be interpreted as such that might cause
apparent partiality of the court;

* Bangalore Principles of Judicial Conduct

1.6. A judge shall exhibit and promote high standards of judicial conduct in order
to reinforce public confidence in the judiciary, which is fundamental to the main-
tenance of judicial independence.

2.4. A judge shall not knowingly, while a proceeding is before, or could come
before, the judge, make any comment that might reasonably be expected to
affect the outcome of such proceeding or impair the manifest fairness of the
process, nor shall the judge make any comment in public or otherwise that
might affect the fair trial of any person or issue.

4.6. A judge, like any other citizen, is entitled to freedom of expression, belief,
association and assembly, but, in exercising such rights, a judge shall always
conduct himself or herself in such a manner as to preserve the dignity of the
judicial office and the impartiality and independence of the judiciary.

¢ Buscemiv. Italy, ECHR, Application No. 29569/95, 16.09.1999, para 67, Prager
and Oberschlick v. Austria, para 34.
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5) when expressing one’s opinion on legal issues, a judge
should not comment pending cases and should be very
careful when commenting issues that he or she would
probably have to review later.

10.2 A judge may:

1) in a proper place and way, a judge may express its crit-
icism in respect to certain legal provisions in case if it
does not apply completely false interpretation of legal
norms and if, when doing so, the judge facilitates trust
of the society into independence and fairness of a
judge;

2) a judge may and should explain legal terms and
notions, procedures and issues in a way that would per-
mit press representatives to prepare their releases in
the most compatible way possible;

3) ajudge may speak to educate the society on legal pro-
ceedings or speak of laws, legal system or administra-
tion of justice;

4) a judge may speak to rectify misunderstanding of the
society of a decision or to respond to criticism that
would diminish trust of the society into the judicial sys-
tem;

5) a judge may express his/her own opinion on a dis-
putable legal issue if he or she would not later under-
take its reviewing.

10.3 Judges should express their opinion beyond legal
proceedings:

1) if trust of the society into the judiciary diminishes;

2) if it is rather probable that, after adoption of a decision,
the legislator would not execute it or would avoid exe-
cuting it at the necessary extent;

3) if information on particular judgments, judges or legal
proceedings is incorrect.

It should be noted that it is necessary to react only in case
if the response representing defence of the judiciary would
facilitate [opinion on] fairness of the judiciary rather that would
undermine it.
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11. ltis not always the case that a judge or a president of
a court (also acting as a judge) is the person who should
react to criticism. In situation when a judge cannot react to
criticism due to objective circumstances, information and
clarifications can be provided by press services of courts.
The most preferable way of “neutralizing” criticism is com-
mentaries and explanations provided by lawyers, advocates
and law specialists.

Section 9 of the United Nations Basic Principles of the
Independence of the judiciary provides that associations of
judges represent judges’ interests and protect their judicial
independence. Section 12 of the Magna Carta of Judges
adopted by the Consultative Council of European Judges on
November 2012 provides that purpose of (national or inter-
national) associations of judges is protection of mission of
the judicial power in the society. Section 13 of the same
document provides “to ensure independence of judges,
each State shall create a Council for the Judiciary or anoth-
er specific body, itself independent from legislative and
executive powers, endowed with broad competences for all
questions concerning [...] functioning and the image of judi-
cial institutions”. Creation of “image” means active work of
the Judicial Council, including reaction to criticism, educa-
tion and information of the society in issues related with
court work.

12. Conclusions:

1. It is permitted and even necessary to criticize court
judgments and work.

2. One should distinguish between “permissible” (ground-
ed and constructive) and “impermissible” (unground,
false) criticism.

3. It is reasonable to protect the judiciary from unground-
ed criticism.

4. The best way of “neutralizing” criticism is involvement of
lawyers, advocates, legal experts, as well as judges
associations and the Judicial Council into discussions
on decisions of courts and work of the judiciary.
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J1. OpceHa

CosetHuk lNpeacenartens
KoHctutyumorHHoro Cyna Pecriybnvku JlatBusi

Kputuka cynebHoin cuctemMmsl B NPOTUBOBEC
aBTOpUTETY U HE3AaBMCUMOCTU cyaeOHoV BnacTu

Pe3siome

Hagnexalias peakums Ha KPpUTUKY BaxKHa OJjis cOXpaHe-
HUS aBTopuUTETa CyAeOHON BNacTM U 3almTbl ee He3aBUCU-
MoCTW. Ons Toro, 4toObl YCTAHOBUTb, YTO 3TO "agekBaTHas
peakums”, O0/MKHblI ObITb COanaHCMPOBaHbI OBE KOHCTUTY-
LMOHHbIE LLIEHHOCTN - CBOOOAA BbIPaXXEHWNSI MHEHUIA N HE3aBU-
CUMOCTb cyaebHo BnacTu.

BaxHO nNpaBMNbHO pearMpoBaTb Ha NOOYI0 KPUTUKY,
NMOCKOJIbKY 3TO MOXET MOBAUATL HA aBTOPUTET cyaebHoM Bna-
cTun. PaspelueHo 1 gaxe HeobxoaMMO KPpUTUKOBATb Cyae0HbIe
pelweHnsa n geatenbHocTb cyaa. OgHako cnegyeT pasnvyaTb
"OONYyCTUMYIO" N "HEeOOoMnyCTUMYIO" KPUTUKY MYTEM OLLEHKN
0CO0ObIX 0OCTOATENBLCTB B KaXO0M KOHKPETHOM Cryyae (KTo,
roe, kak, noyemy, kakas kputmka u 1.4, ). O60CHOBaHHbIN aHa-
m3 n obeyxaeHns HeodXoaMMBbIl, Aaxe eCfiv OHU ABASITCS
oTpULATENBHLIMW.

Bo3moxHas yrposa cyay 6onblue B Ciyyae, Koraa Kputu-
Ka BblpaXaeTcs OO BbIHECEHUS CyAeOHOro peLleHus, Kpome
TOro, BO3MOXHOCTb Cyda pearvpoBaTb Ha Takyl KPUTUKY
aBnseTcs 6onee orpaHNYEHHOMN.

B cutyauumn, Korga cyobsi HE MOXET pearmpo-
BaTb Ha KPUTUKY B CBSI3N C OOBbEKTMBHbLIMM 0OCTOS-
TenbCTBAMM, MHPOPMALMSA U PaA3bACHEHUS MOryT
OblTb NpenocTaBfieHbl npecc-cnyxoboii Cyna.
Hanbonee npeanoyTuUTesnbHbIN CNocob «HelTpanu-
3aumm» KPUTUKN — BOBNIEYEHHOCTb IOPUCTOB, afBO-
KaTOB M 3KCMNEPTOB MO MpaBOBbIM BOMpocam, a
Takke CoBeTa cynen B 00OCYyXOeHUS pelleHui
CYAOB N 0eATENbHOCTU CyAe6HOM CUCTEMBI.

|
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The reaction to negative criticism
of court judgments

1. Introduction

The public and public opinion play an important role in
social life and development.

The actors of social life, especially in politics, often use
public opinion to support their views, serve as a guideline for
important decisions, justify why existing conditions must be
changed or to explain conduct of a certain kind.

On the other hand, the public often tries to influence and
sometimes even to dictate the behaviour of those actors, and
to do this it usually makes use of the media to carry its mes-
sages. Public opinion always gets media attention and one can
often read or hear that the public is against something or sup-
ports it, which puts public pressure on decision-makers.

This kind of public pressure influences the behaviour and
work, and sometimes even the fate, of the institutions and indi-
viduals it targets in varying degrees, regardless of whether it is
justified or not or whether the public is right or wrong.

There is no doubt that the public directly influences peo-
ple’s habits and behaviour as well as the creation of a subject’s
public image. Thus subjects exposed to public opinion must
take good care to explain and justify their activities and deci-
sions as soon as public pressure appears in even its mildest
forms, so as to acquire or retain their “good image”.

At the same time, public opinion has a direct influence on
decision-makers. There is no doubt that they want to ensure
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public support, which provides their decisions with legitimacy
or at least creates an appearance of legitimacy. Even a faulty
or wrong decision can seem well-founded and just if it concurs
with public opinion. Sometimes the power of public opinion
can place the decision-maker before a serious dilemma:
whether to make an unpopular decision or to yield to public
pressure and secure public support, from which it might later
secure some kind of benefit.

Although much has been written about public opinion,
there is no uniform definition of the concept. Dewey sees pub-
lic opinion as a view of public affairs formed and supported by
members of the public. Lippmann defines public opinion as
pictures in peoples’ heads, images about themselves, about
others, about their needs, aims and relations?.

Public opinion is usually seen as the opinion of a relatively
large number of persons in a particular society (the “general
public”) have about a particular issue. It develops when many
people think the same about that issue and are aware that their
opinions agree.

When public opinion is assessed it is always necessary to
remember that “having an opinion about something” does not
necessarily mean “knowing anything about it”. Public opinion
can be formed on the basis of prejudice, disinformation,
unconfirmed rumours, lack of information and many other
indirect factors.

Furthermore, public opinion is not static and always com-
pletely clear; it is connected with particular circumstances,
persons, objects and various other factors. Its creation is a
complex process that can include interdependent relations,
opposed interests, group membership, social position and
many other relationships. Some of these factors can be influ-
enced or even controlled. Because of this, Lippmann said that
the 20th century brought the technology for the manufacture of
consent, i.e. it created conditions in which public opinion could
be controlled even in world proportions. And controlling public
opinion also implies controlling public behaviour in general.

! See: Skoko (2006): 98 — 99. John Dewey (1859 — 1952), American philosopher, educator
and social reformer (The Public and its Problems /1927/); Walter Lippmann (1889 —
1974), American writer and journalist (Public Opinion /1922/).
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Consequently, the existence of public opinion about a

subject or controversial issue does not mean that it is right.
Nevertheless, everybody considers public opinion very
important. Public opinion polls strongly influence the creation
and implementation of policy and the total behaviour of politi-
cal leaders. Political bodies begin their working day by meet-
ing with their communication strategy experts in an attempt to
discover how the nation is “breathing”, to come up with an
effective answer to the wishes and needs of the general public
and even to create its taste. Thus public opinion is no longer
only the subject of events but also their object, confirming
Lippmann’s theory about “the manufacture of consent”.

Although this concept is difficult to define and does not
always have only one meaning, from the aspect of its partici-
pation in and influence on social events the general public may
be broken up into smaller groups.

Thus, for example, there is the division into:

1. nonpublics — who are not concerned with a certain
issue or organisation and who therefore do not under-
take anything,

2. latent or hidden publics -who observe a common issue
as the consequence of an organisation’s activities but
are not aware of their connections to a situation,

3. aware publics — who observe and understand the issue,
but do not act, and

4. active publics — who confront the issue, recognise it
and organise themselves so as to discuss it and do
something about it2.

Publics can also be grouped by how they behave toward

messages and issues.

- apathetic publics -who are inattentive and inactive on all
issues,

-all-issue publics -who are active on all issues,
-single-issue publics -who are (usually fervently) active
on a particular issue or a limited number of kindred
issues,

? Tafra-Vlahovi¢ (2007): 37.
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-hot-issue publics -who respond and become active only
after the media have revealed almost all the actors, and
the issue has become one of widespread public discus-
sion3,

Public relations and public opinion are not important only
for political institutions but for judicial ones (in the broader
sense) as well. This is especially true when their decisions
directly or indirectly affect the rights and/or interests of a large
number of people. The situation is especially complex when the
decision is unpopular and when the public expresses its nega-
tive stand either before or after the decision has been made.

2. Expose of the constitutional courts
to public opinion and possible criticism

Under present conditions the countries that accepted the
Kelsenian model of constitutional justice gradually also
accepted and developed other competences for their consti-
tutional courts, besides the defence and interpretation of the
constitution. Many other competences were added to the
basic one of controlling the constitutionality of legislation
passed by the legislative authorities.

With reference to the above, Lopez Guerra differentiates
between four broad groups of competences assumed by con-
temporary constitutional courts in the countries that started
from the original Kelsenian model or consolidated system of
constitutional jurisdiction:

1. control of the constitutionality of statutory law,

2. resolution of conflicts between territorial entities within
the state,

3. defence of fundamental rights recognized in the consti-
tution,

4. intervention in legal procedures considered particularly
important for the political life of the State (control of the con-
stitutionality of political parties, control over electoral proce-

dures and the like)4.

* Cutlip et al. (2003): 268 — 269.
* Lopez Guerra (1994): 14.
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By the nature of things, all these competences of consti-
tutional justice to a greater or lesser extent always include
political elements. However, one of the particular aims of con-
stitutional justice is to avoid political undertones. The constitu-
tional court is given the jurisdiction to decide about an issue
primarily by legal, not political reasoning.

Nevertheless, in practice it is sometimes difficult to
establish what is a political and what is a legal issue, because
every legal issue also has political consequences for the
addressees of a certain norm. This results from the nature of
the constitution as the political and legal document with refer-
ence to which decisions are made, and which represents a
“link between law and politics” (Luhmann)s. It is thus impossi-
ble to completely remove all political reasoning from constitu-
tional justice and to reduce it to pure legal reasoningé. On the
other hand, the portion of political reasoning must be brought
within appropriate boundaries that will prevent the constitu-
tional court from becoming a special political authority and
misusing its basic judicial function. A special aspect of this
problem is very pronounced in transition countries (which
include Croatia) and is a result of decreasing confidence in
political institutions and the transformative role of the consti-
tutional court.

Constitutional courts guarantee compliance with and the
application of the constitution in their countries. They are
empowered to control the constitutionality of all the norms
passed by governmental bodies and repeal acts of parliament
and governmental decisions and regulations. Some constitu-
tional courts may quash the judgments of regular courts,
impeach the president, control political elections and execute
various other powers.

Because of this, the activities of constitutional courts are

potentially, and also in actual fact, very often exposed to pub-

> See: Vrban (2011): 419.

¢ Because of this, candidates for the election or appointment of constitutional court judges
are always required to have, besides the necessary legal experience, also a high degree of
awareness and feeling for the political effects of constitutional court decisions, and are not
elected or appointed only from among the judges of regular courts and attorneys, but also
from among high government officials, professors and politicians, true, still only those
that belong to the legal profession. Harutyunyan/Mav¢ic¢ (1999): 235.
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lic opinion. This can be expressed as pressure before and dur-
ing constitutional court proceedings and as assessments
(positive or negative) made after the court has reached its
decision.

This especially refers to the constitutional control of laws
and subordinate legislation regulating relations of special pub-
lic interest, because they affect a wide circle of people and/or
strongly impact their rights and interests.

Thus the constitutional court may have to control the con-
stitutionality of a regulation which the public has already
“decided” is unconstitutional and a media campaign is already
underway clearly telling the court what is expected from it. The
constitutional court can easily predict that it will be applauded
if it decides in accordance with these expectations, but if it
decides otherwise it will be criticised in the range from having
made a wrong decision through incompetence and unprofes-
sional conduct to corruption of the judges.

Whatever the reasons for creating public opinion in a par-
ticular situation and the measure to which it is based on objec-
tive information, knowledge and expertise, such pressure is
objectively not easy to withstand. An additional difficulty is if a
large number of people share this public opinion and are all
sincerely convinced that they are right and are acting justly,
and that their will must not be ignored.

How should the constitutional court act in this situation?

To answer this question, | will paraphrase a Hollywood film:
It is not difficult to do what is right; it is difficult to decide what
is right. And when you have decided, then there is nothing else
you can do!”

It is therefore not difficult to say how the constitutional
court should act when its professional finding and conviction
differ from public opinion. Considering their scope and time
effects, constitutional court decisions are too important for
expert opinion to back down before public opinion, however
widespread and strong it may be, if these two opinions do not

coincide or are even opposed.

" The Confession (1999), directed by David Hugh Jones.
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| consider that this stand needs no further exemplification.

However, this brings us to the next question: how to react
when the decision of the constitutional court is subjected to
the criticism of opposing public opinion?

3. Reactions of a constitutional court

to criticism of its decisions

No decision maker of any kind, including constitutional
courts, can avoid occasional criticism. When proceedings
before a constitutional court are a continuation of earlier
contradictory proceedings, there is sure to be criticism
because this is a zero-sum game in which the gain of one
side means the loss of the other. But criticism can appear in
other kinds of proceedings, as well, especially when the case
is one of great public interest, regardless of the reason why
and of whether public opinion is united or broken up into
opposing camps.

Bearing this in mind, every constitutional court should pre-
pare a strategy for preventing predictable criticism in advance,
before the decision has been made, and for reacting to criti-
cism that is expressed after the decision has been made.

Yet techniques for achieving this are very limited because
many of the activities that are more or less permitted in other
areas (negotiations, lobbying...) can by the nature of things
not be used in constitutional court proceedings.

If criticism can be expected, it is best to take appropriate
preventive measures to forestall it before the unpopular deci-
sion has even been made or to decrease and mitigate it after it
has been made.

To do so, the constitutional court must first assess public
opinion in a particular case, consider who makes up the active
public and whether to address it, and whether to deal with the
latent and aware public at the same time before they, too,
become active.

After that the constitutional court must decide whether it
would be useful to organise a public consultation during the
proceedings to secure complete expert arguments about what
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is proper and suitable in the particular case. Moreover,
depending on the subject of the proceedings and the scope of
public interest and engagement, the public consultation could
be organised with the public at large, the interested public or
only the expert public.

During the proceedings the constitutional court, i.e. its
judges, should as a rule not make statements and talk publicly
about the case, because this could be seen as prejudging the
decision and could later lead to even stronger criticism.

The public’s reception of a constitutional court decision
that does not meet its expectations greatly depends on how it
has been substantiated and how the media reported about it.

The decision’s statement of reasons is especially impor-
tant, because the content and intensity of the criticism hinge
on its quality. The statement should be an expert explanation
of the decision, not an apology for its substance. A good state-
ment prevents negative criticism by experts or enables prepar-
ing a proper answer to it if it is groundless.

In the case of the general public and the media, however,
the situation can be different. Sometimes a quality statement
with clear reasons and expert arguments does not prevent the
public from criticising a decision that is not to its taste. And the
media, unlike the constitutional court, need not oppose public
opinion even when they know that it is not right. Thus they not
infrequently, in their own interests (bigger circulation, better
sales, more viewers), support negative public opinion unre-
servedly even when the constitutional court was obviously not
wrong.

Under such circumstances, how to react can become a
serious issue.

In the first place, the constitutional court should ensure that
the regular activities connected with the public nature of its
work, although not directly connected with the specific case,
are performed on time: public proclamation of the decision,
publication of the decision in the official gazette and on the
website, official public statement about making the decision.

Some constitutional judges deem that this is always
enough and that the constitutional court, in view of its impor-
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tance, standing and professional superiority, should and even

may never do more under any circumstances, and should

especially not react to criticism of its decisions.

However, other constitutional judges hold more moderate
opinions and think that it is wrong to ignore all criticism and
absolutely “respond by silence”, because this has a contrary
effect to the purpose and aim of constitutional justice: it forms
a public perception about an elitist group that does not answer
to anyone for anything, which generally weakens people’s
confidence in democratic institutions.

Therefore, if a decision of the constitutional court is criti-
cised, itis first necessary to decide whether to react to the crit-
icism, and this depends on its content and how serious it is.

The constitutional court must certainly react in a fitting way
to criticism that is seriously inaccurate and unjustified, taking
care not to infringe on the freedom of expression or prevent
the expression of criticism as such. This refers to the kind of
criticism that attacks the court’s decision by using falsehoods
and/or deception, which can significantly harm the court or
adversely affect the performance of its constitutional tasks.

It is appropriate to respond to criticism:

- if it results from not understanding how the system works,
or the role of the constitutional court, or if it is partly based
on that kind of misconception, - when the criticism is seri-
ous and will probably have a significant negative social
influence, - when it contains inaccuracies or is deceptive.
In making a final decision about whether to react to criti-
cism and how to do so, it is necessary to assess:

- can the answer additionally clarify the procedure or the
reasons for making the decision, - will the answer rectify
the wrong, inaccurate or deceptive informing of the pub-
lic, - will the answer have the adequate meaning and serve
to inform the public, - could the answer be misunderstood
as having been given in the court’s own interest (justifica-
tion, apology...),

- can the answer contribute to the public’s better informa-
tion about an important issue that was the subject of the
proceedings or is connected to them in some way.
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The practical techniques or manners that are at the dis-
posal of constitutional courts for reacting to criticism of their
decisions are well known:

- request to publish a correction,

- public statement,

- press conference,

- interview,

- writing and publishing expert materials.

The decision about which of the above reactions to public
criticism to chose in a particular case may depend, among
other things, on the relationship between the constitutional
court and the media.

If the subjects are of great public interest and the media
are campaigning by reporting about them every day, the com-
munications of the constitutional court or statements of its
judges could be misquoted, interpreted or the media could
denigrate the court in some other way. This kind of treatment
could adversely affect understanding, assessing and accept-
ing the court’s decisions.

There are three basic explanations for such a negative
media presentation:

1. a mistake,

2. they believe that they are writing (telling) the truth (and
are ready to defend this),

3. they have bad intentions.

If a medium has made a mistake and the court can show
that this is the case, then a correction must certainly be made
and the medium requested to publish it in an appropriate man-
ner. Some media do this gladly, making corrections in a text to
indirectly show their journalistic care for correct information.

If the media believe that what they have published is the
truth, they should be shown in an appropriate and substantiat-
ed manner that this is not so.

If, however, there is a bad intention, the court should stay
calm, prepare an answer and show that the media presenta-
tion is incorrect and unjustifieds.

8 Essex (2008): 161.
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Whatever the case, the following two rules must be borne
in mind when dealing with media attacks and assessing how to
react to them:

1. if you react too strongly, you risk informing the people
(part of the public) who had not even seen it about the
attack against you;

2. if you are conducting a war against the media, your
reaction cannot give you victory — if it is a good reaction,
it may possibly help you lose with a smaller difference.

There are various options as to who should address the
public in the name of the constitutional court:

a) always and only the president of the constitutional court;
by the virtue of duty the president represents the consti-
tutional court so need not consult the other judges when
addressing the public, which may depend on the occa-
sion, subject and specific circumstances;

b) each judge of the constitutional court, on his/her own ini-
tiative (which could be a bad variant) or in agreement with
the president and/or other judges (which is certainly to be
recommended);

c) the judge who was involved in the specific case (the
reporting judge; on his/her own initiative or in agreement
with the president and/or other judges);

d) a special person authorised for public relations by the
constitutional court (spokesperson; this could be one of
the judges, the secretary general or a PR official; he/she
always addresses the public in agreement with the presi-
dent and/or other judges)?;

e) a combination of several or all of the above options.

4. Experiences of the Constitutional Court
of the Republic of Croatia
Unlike some other constitutional courts, the Constitutional
Court of the Republic of Croatia (further in the text: the

? For example, the spokesperson for regular Croatian courts is always one of the judges in

that court.
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Constitutional Court) does not belong to the judiciary but is a
constitutional body independent of all the bodies of state
power. Because of this, itis a kind of “fourth” power in addition
to the classical separation of powers into legislative, executive
and judicial.

The Constitutional Court guarantees compliance with and
application of the Constitution of the Republic of Croatia’®© and
is empowered to control the constitutionality of the acts of all
the three branches of government. It is empowered to repeal
laws passed by the Parliament, regulations and other subordi-
nate legislation brought by the Government and its ministers,
and quash judicial decisions, including also the decisions of
the Supreme Court. Under certain conditions the
Constitutional Court may impeach the President of the
Republic. Furthermore, it is the supreme controller of the reg-
ularity of all electoral proceedings (parliamentary, presidential,
local) and of the national referendum?1.

The public nature of the Constitutional Court’s activities is
realised through:

- the publication of its decisions,

- the printing of collections of decisions,

- the presence of representatives of the press and other
media at sessions and public and consultative discus-
sions in the Constitutional Court,

- television and radio broadcasts,

- delivery of official communications to the media,

- holding press conferences,

- publication of the Constitutional Court’s case-law and
important data on its web page (www.usud.hr).

Furthermore, in this context it is important to emphasise
that proceedings to review the constitutionality of a law before
the Constitutional Court may be instituted in two ways:

- by a request of the statutory proponents (one fifth of the
representatives or a working body of the Parliament, the

' Narodne novine, no. 85/10 (consolidated wording). Accessible in English at

www.sabor.hr/Default.aspx?art=2405.
" The jurisdiction of the Constitutional Court is provided for in Article 129 of the
Constitution (consolidated text).
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President of the Republic, and under certain conditions
some other proponents as well - judges, ombudsman etc.)
- by a proposal (in the nature of an initiative) submitted by
any natural or legal person, without the obligation to
prove any kind of personal interest (actio popularis).

On several occasions the Constitutional Court decided in
cases that were of great public interest. Sometimes public
opinion was strongly expressed even before the proceedings
were instituted and during them, and some of the decisions
made by the Constitutional Court met with an extremely nega-
tive public reaction.

As a rule, however, the Constitutional Court did not offi-
cially react to the negative public opinion about its decisions.
Instead, the president and the judges of the Constitutional
Court made use of particular occasions to additionally clarify
the reasons for making the decisions: by giving interviews,
delivering papers at professional and scholarly meetings and
the like. Exceptionally, in the case of inaccurate quotations and
interpretations that had to be corrected, the Constitutional
Court sent communications to the media.

| shall continue by showing four characteristic examples of
public criticism of decisions from the more recent practice of
the Constitutional Court.

4.1 Review of the constitutionality of the Pension
Insurance Act12

The proceedings were instituted on the initiative of several
natural persons who disputed, among other things, the consti-
tutionality of the provisions of the Pension Insurance Act
whereby men and women were entitled to a retirement pension
at different ages.

In the proceedings the Constitutional Court found that
these provisions contravened the Constitution because they
departed from the highest values and fundamental guarantees
of the constitutional order of the Republic of Croatia (“... equal

“Decision U-I-1152/2000 and others of 18 April 2007, accessible at: www.usud.hr (in

English as well).
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rights ... gender equality ... are the highest values of the con-
stitutional order of the Republic of Croatia and ground for
interpreting the Constitution”. /Article 3 of the Constitution/;
“All persons in the Republic of Croatia shall enjoy rights and
freedoms, regardless of ... gender ... All persons shall be
equal before the law”. /Article 14 of the Constitution/). At the
same time, as harmonising these provisions of the Pension
Insurance Act with the Constitution required a reform of the
immense, extremely complex and very sensitive system of
pension insurance, which could not be implemented in a short
time, the Constitutional Court laid down that they shall go out
of force on 31 December 2018.

In the statement of reasons of the decision the
Constitutional Court, among other things, gave a survey of the
legal stands and conditions concerning the age for entitlement
to a pension in the national legislations of Council of Europe
and European Union member states, and compared them with
conditions in Croatia. It, furthermore, referred to the case-law
of the European Court of Human Rights in Strasbourg and
gave a detailed presentation of the facts, circumstances and
legal standpoints expressed in the Grand Chamber judgment
in the case of Steck v. the United Kingdom3.

Although the decision of the Constitutional Court was well
substantiated, detailed and clear, it caused real public
upheaval. The reaction of non-governmental women’s rights
organisations (B.a.b.e., Roda and others) was especially
vehement, calling the decision “scandalous”, “hypocritical”,
”socially insensitive”, “feministic” and the like.

Moreover, carried forward by the criticism of non-govern-
mental organisations, media comments additionally stoked up
public criticism and anger'4. They misinformed the public by
saying that the Constitutional Court had laid down that in future
women would be entitled to a pension at the age of 65, which
is the age required for men, instead of at the age of 6015. In its

13 Judgment of the Grand Chamber nos. 65731/01 and 65900/01 of 12 April 2006.

" For example: “A New Strike at Women’s Status” (Novosti, 7 May 2007).

% For example: “Women, too, to be Pensioned at 65 (Glas Slavonije, 19 April 2007), “The
Constitutional Court decided that both men and women will be pensioned at 65, finding
the present provisions ‘sexist” (Vjesnik, 20 April 2007).
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decision, however, the Constitutional Court did not define the
age necessary for entitlement to a pension at all, because this
is a matter for the legislator. It only found that setting a differ-
ent age for entitlement to identical rights, depending on the
sex of the addressee, does not comply with the Constitution
and that the age must be the same for persons of both sexes,
without defining what the age must be.

The Constitutional Court, however, made no direct official
reaction to the criticism.

4.2 Review of the constitutionality of the Special Tax

on Salaries, Pensions and Other Receipts Act
(Special Tax Act)16

In July 2009 the Croatian Parliament passed an act intro-
ducing a special (additional) tax on salaries, pensions and other
receipts as a measure for mitigating the economic and financial
crisis, with a time limit for expiry on 31 December 2010.

The President of the Republic submitted a request for the
review of the constitutionality of the Special Tax Act. Besides
the President’s request, in a short time the Constitutional Court
received 110,662 proposals (initiatives) to institute proceed-
ings to review the constitutionality of the Special Tax Act. The
act caused great public dissatisfaction and some trade unions,
citizens’ associations and other organisations organised a
campaign in which they published a standard form for a pro-
posal to institute proceedings and took charge of collecting
and filing the proposals with the Constitutional Court. In addi-
tion, the media relentlessly criticised the Special Tax Act,
expressed their one-sided and exclusive standpoints and sug-
gested what the finding of the Constitutional Court should be'7.

In this way the Constitutional Court and its judges were
under very strong pressure during the very proceedings.

Because of the great public interest and the pressure
mentioned above, the president of the Constitutional Court

' Decision and Ruling U-TP-3820/2009 and others of 17 November 2009, accessible at:

www.usud.hr (in English as well).
' For example: “Professional Advice to the Constitutional Court: the encumbrance must
fall” (tportal.hr, 16 October 2009).
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held a press conference18 during the proceedings at which
she pointed out that in its decision-making generally, and in
this case as well, the Constitutional Court will not implement
the policy of any political party, trade union or non-
governmental organisation, but that the only criterion for its
work would be the Constitution interpreted in accordance with

European legal standards.

With this in mind, the Constitutional Court implemented
very exhaustive proceedings in which it:

- acquired the declaration and working materials of the

Croatian Parliament (which enacted the Special Tax Act),

- acquired the declaration of the Government of the

Republic of Croatia (which proposed the Special Tax Act),

- acquired the written expert opinions of expert advisors of

the Constitutional Court,

- held a consultative public session with the participation of
representatives of the proponent of the request, invited
proponents, representatives of the Croatian Parliament,
representatives of the Government of the Republic of
Croatia and invited scholars in constitutional law, financial
law, social policy and political philosophy,
convened several consultative working meetings about
some specific issues connected with certain aspects of
the disputed Special Tax Act with expert advisors of the
Constitutional Court from the Labour and Social Law
Department and European Public Law Department of the
Faculty of Law of Zagreb University,
through the Venice Forum acquired the declarations of 21
member states of the Council of Europe and three non-
member states showing the corresponding measures that
they had taken because of the global economic and finan-
cial crisis, and which were comparable with the legal mea-
sures in the Special Tax Act,

- used the relevant case-law of the European Court of
Human Rights in Strasbourg and the case-law of the
Federal Constitutional Court of the Federal Republic of
Germany, which is of universal importance for clarifying
tax-policy issues in a welfare state, i.e., for clarifying the
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legislator’s obligations in the application of the princi-
ples of equality and equity in taxation.

Guided by the reasons that were given for disputing the
constitutionality of the Special Tax Act, in the proceedings of
review the Constitutional Court applied the proportionality test
in which it sought to answer the following questions:

a) What is the legislator’s goal in passing the Special Tax

Act and is this goal legitimate?

b) Does the Special Tax Act contribute to the realisation of
the legitimate goal and is it part of the totality of public
polity measures all of which together act towards its
realisation?

c) Is the tax in the Special Tax Act proportional to the goal
that the legislator wanted to achieve?

d) Is the tax in the Special Tax Act an excessive burden for
its taxpayers?

e) After the proceedings the Constitutional Court deliv-
ered a decision in which it found that, with reference to
the reasons for which it was disputed, the Special Tax
Act does not contravene the Constitution. In the rea-
sons for the decision the Constitutional Court explained
in detail the reasoning that led to the decision on 45
pages of text. The decision was also explained in short
orally at a public session of the Constitutional Court in
the presence of many journalists.

However, the decision all the same brought about great
dissatisfaction and criticism, in which few people referred to
the statement of reasons and to reasons based in constitu-
tional law.

In this case the media gave an especially negative view of
the work of the Constitutional Court!®. Trade unions reacted
just as fervently20.

'® 19 August 2009.

' For example: “A Gift to the Prime Minister from Jasna Omejec and ten Constitutional
Judges” (Jutarnji list, 18 November 2009), “State Finances outweigh Justice” (Novi list,
18 November 2009), “The State is More Important than Justice” (Glas Slavonije, 20
November 2009), “A Strictly Controlled Court” (Novi list, 21 November 2009).

2 For example: “The Court Confirms Extortion” (from: Business.hr, 18 November 2009),
“Constitutional Judges return the Debt to the HDZ which Appointed Them” (from:
Vecernji list, 19 November 2009).

V MexayHapoaHas KoHdepeHUUS reHCEKOB KOHCTUTYLIMOHHbIX CYL0B

The Constitutional Court did not directly react to the criti-
cism because it considered that the public had been properly
informed about the course of the proceedings and completely
and clearly informed about the reasons for making the deci-
sion. The president of the Constitutional Court referred to it
much later at a press conference called to mark the end of the
second year of her term as president21.

4.3 Finding about the existence of constitutional

requirements for calling a national referendum?22

In May 2010 the Government of the Republic of Croatia
submitted a proposal to the Croatian Parliament for amend-
ments to the Labour Act whereby, among other things, a col-
lective agreement remained in force after the expiry of the
period for which it had been signed, if the parties did not man-
age to make a new agreement, but only for the next six months
(under the act in force at that time, this time limit did not exist
and an existing collective agreement remained in force even
after its expiry until a new agreement was made).

The trade unions opposed these changes and started a
campaign to collect voter signatures for calling a referendum
at which citizens could declare themselves about whether they
supported the legal provisions (then) in force. In this campaign
717,149 valid signatures were collected, which was more than
the statutory minimum (10% voters), and the Organisation
Committee submitted a request to the Croatian Parliament to
hold a referendum.

Then the Government of the Republic of Croatia gave up
the amendments of the above legal provision and withdrew the
bill from parliamentary procedure.

However, the Organisation Committee requested that the
Croatian Parliament should nevertheless hold the referendum,
despite the Government’s withdrawal from amending the law.
The public and the media supported that request and created

2! Press conference of the president of the Constitutional Court of the Republic of Croatia,

7 July 2010.
2 Decision U-VIIR-4696/2010 of 20 October 2010, accessible at: www.usud.hr (in English
as well).
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strong political pressure, and the trade unions used rather bel-
ligerent slogans23.

The Croatian Parliament requested a finding from the
Constitutional Court about whether the Constitution required
holding a national referendum under the given circum-
stances.

Aware of the great public interest, the Constitutional Court
undertook extensive proceedings in which it, among other
things, acquired the declarations of the Croatian Government
and the Organisation Committee, expert opinions in writing of
the Constitutional Court’s expert advisors, and the view of the
Venice Commission established in the Code of Good Practice
on Referendums from 2009.

On the grounds of its proceedings the Constitutional Court
found that in this case the preconditions for holding the refer-
endum had ceased to exist after the bill had been withdrawn
from legislative procedure.

In the detailed statement of reasons for its decision the
Constitutional Court affirmed that by withdrawing the proposal
of the act from legislative procedure the Government had in
fact complied with the voters’ will expressed in the 717,149
valid signatures and that this act of the Croatian Government
had accomplished the objective which the voters had wanted
to accomplish by singing for a referendum. In this legal situa-
tion, in the view of the Constitutional Court, there would be no
legal sense or objective and reasonable justification to hold the
referendum.

Although members of the legal profession gave a positive
assessment of the decision, it nevertheless stirred up the pub-
lic. Criticism by the trade unions was especially strong, and
they publicly threatened petitioning for extraordinary elec-
tions, organising a general strike and protests throughout
Croatia, even announced a request for abolishing the
Constitutional Court. Some of the media commented the deci-

sion negatively, too24.

2 For example: “If there is no Referendum our Answer will be Deadly”, Danas.hr, 20
October 2010.

* For example: “Wise Leaders in the Constitutional Court” (Vecernji list, 22 October 2010),
“Trade Unions begin the Defence of Direct Democracy” (Vjesnik, 22 October 2010).
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However, the Constitutional Court did not react officially to
this criticism. Only later did the president of the Constitutional
Court refer to the public criticism in connection with this case
in one of her interviews2s.

4.4 Review of the constitutionality of the Election
of Representatives to the Croatian Parliament Act
(Parliamentary Elections Act)26

Several proponents submitted proposals to review the
constitutionality of amendments to the Parliamentary Elections
Act, and they disputed, among other things, the constitution-
ality of the provisions under which voters — members of nation-
al minorities, have dual voting rights (they vote both for the
“general list” and the special “minority list”), except for mem-
bers of the Serb national minority who do not have this right
(they may vote either for the “general list” or for their special
“minority list”), but have the right to three reserved seats in the
Croatian Parliament.

As this belonged to the politically very important and espe-
cially sensitive issue of national minority rights, and was at the
same time a precedent in electoral systems, the Constitutional
Court undertook extremely extensive proceedings in which it,
among other things:

- acquired the declaration of the Government of the

Republic of Croatia (which proposed the law),

- acquired written expert opinions from the departments of
constitutional law of faculties of law,

- held a consultative public discussion with the participa-
tion of proponents of the review proceedings, represen-
tatives of the Croatian Parliament and Government, the
Minister of Public Administration and Minister of Justice,
and representatives of the academic community,

- held an expert discussion with members of the Croatian
Constitutional Law Association.

On the grounds of its proceedings the Constitutional Court

TV channel Z1, programme “Look Forward”, interview to Mladenka Sari¢, 28 December

2010.
% Decision U-1-120/2011 of 19 July 2011, accessible at: www.usud.hr (in English as well).

29
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found that the impugned provisions of the Parliamentary
Elections Act were not in conformity with the Constitution
because constitutional law does not allow reserved parliamen-
tary seats to be guaranteed in advance by law, in the frame-
work of the general electoral system, to any minority on any
grounds (national, ethnic, linguistic ...) as this, by the nature of
things, infringes equal suffrage within that system. It also
found that under the specific circumstances the impugned
provisions of the Parliamentary Elections Act about the sup-
plementary vote of national minorities cannot be acceptably
justified because it does not ensure a higher degree of nation-
al minority integration in political life than that already
achieved, and at the same time it infringes the equality of suf-
frage to a far greater degree than the statutory measures in
force earlier. Thus the Constitutional Court repealed the above
provisions of the Parliamentary Elections Act.

The decision met with strong criticism by some national
minority representatives who found themselves affected by
the loss of status the repealed provisions had provided.
Considering the sensitive nature of the material, it was no
problem to “incite” some national minority members and the
international community and use the media to create a degree
of political pressure?”.

However, in this case the Constitutional Court did not offi-
cially react either.

5. Instead of a conclusion

The decisions of constitutional courts are of a nature and
have effects that can under certain circumstances bring about
negative public criticism.

The constitutional court must not neglect public opinion in
the implementation of its jurisdiction because the public is the
main support and source of constitutional strength through
which people hold their rulers under control. However, public
opinion cannot be the decisive factor underpinning the deci-

sions of the constitutional court.

27 For example: “A Step Back to the Ghetto”, Novosti, 5 August 2011.
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When a constitutional court decision is especially strongly
criticised, the reasons for this must be discovered. In doing so
it is important to perform an objective analysis to answer two
inter-connected groups of questions:

1. What is the reason for the negative public criticism: dis-
information and manipulation by smaller groups, insuffi-
cient knowledge about and acceptance of the legal and
constitutional framework, loss of confidence in institu-
tions or something else?

2. Whether and how to react to public criticism: in general
and in a specific situation, institutionally and informally,
in the short and the long term?

To answer these questions it would be useful to have
expert and scholarly research about the number and type of
media that deal with the rule of law and the legal framework for
the work of the institutions of society, the subjects they deal
with, titles and sources, frameworks and approaches (journal-
istic, critical, informative, provocative, sensationalist, academ-
ic) and the like. Unfortunately, there is no such research.

It may also generally be said that media programmes
and articles dealing with various subjects concerning the
rule of law, principles of constitutionality and legality, human
rights and freedoms and constitutional justice, in a manner
that would be understandable and acceptable for the lay-
man, are very rare, especially media that specialise in such
material.

Under such circumstances there is no universal recipe.
Constitutional courts will always face the same doubts and
risks, from state to state, from court to court, from case to
case.

But from each separate case a lesson and experience
should be drawn for use in some future case.

However, there is no recipe to guarantee that no mistakes
will be made. It is, therefore, perhaps the simplest to accept
the rule:

Try again, make a mistake again, but make a better
mistake.
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T. AHTNY

l'eHepasibHbIN cekpeTapb
KoHctutyumoHHoro Cyaa Xopsatuu

Peakuus Ha HEraTUBHYIO KPUTUKY
cyaeOHbIX peLieHni

Pe3lome

L[eaTenbHOCTb KOHCTUTYLUMOHHbLIX CYyAOB OYE€Hb 4acTo
noaBepraeTcsl 0OOLIECTBEHHON KPUTUKE. OTO MOXET OblTb
BblpaXXeHOo B BUAE AaBNeHUs 00 N B X048 KOHCTUTYLIMOHHOIO
CyOonpou3BoACcTBa U B BUAE OLEHOK (MONOXUTESNbHOW Unmn
OTpUUATENBHON), OAHHbLIX NOC/Ie BbIHECEHUS CyOOM pelle-
HUsa. Korpa pelueHne KOHCTUTYLMOHHOMO cyaa KpUTUKyeTcs,
B MepBYyl0 o4epenpb, HeobxoaMMO peLlnTb, cneayeT v pea-
rmMpoBaTb Ha KPUTUKY, @ 3TO 3aBUCUT OT €€ COOEPXaHUSA ”
cTeneHn cepbe3HOCTU. KOHCTUTYLMOHHLIN cya, 6e3yCnoBHO,
[OJIXEH COOTBETCTBYIOLWMM 06pa3oM pearmpoBaTb Ha Kpain-
HE HETOYHYIO U HEOOOCHOBAHHYIO KPUTUKY, 3a00TACb O TOM,
4yTOObI HE MOCcAraTh Ha ceo6Oay CNOBa UAN NPENSTCTBOBATb
BbIPaXXeHMIO KPUTUKM KaK TAKOBOM. YMECTHO pearmpoBaThb Ha
KPUTUKY: @) eCnivm OHa ABNSIETCS pe3y/ibTaTOM HEMOHUMaHUS
TOro, kak pabortaet cuctema, nnm ponu KOHCTUTYLIMOHHOIO
cyna, nmbo ecnm oHa B HEKOTOPOM CTENeHM OCHOBaHa Ha
nogobHOM 3abnyxaeHun; 6) korna KpUTUKa SBNSETCS Cepb-
€3HOW 1, BEePOATHO, OKa3blBaeT 3HAYUTESIbHOE HeraTuBHoOe
coumanbHoe BO3OENCTBME; B) €CNIN KpUTUKA COOEPXUT
HETOYHOCTU UM BBOAUT B 3a0NyXAeHMe.

LNa NpUHATUM OKOHYATENIBHOIO PeLeHns 0 ToM, creny-
€T NI pearnpoBaTb Ha KPUTUKY U Kak 3TO caenatb, HEOOXO-
OMMO onpeaenuTb: 1) MOXeT I OTBET AOMNOJIHUTENIBHO YTOu-
HUTb MPOUEAYpPY WU MNPUYUHBI MPUHATUS peLleHuns; 2)
pPELWNT N1 OTBET NPobaeMy HENPABUIBHOIO, HETOYHOIO UKn

V MexayHapoaHas KoHdepeHUUS reHCEKOB KOHCTUTYLIMOHHbIX CYL0B

BBOASALLEro B 3abnyxaneHne MHGopMmnpoBaHusa o0bLLECTBEH-
HOCTK; 3) OyOeT NnM OTBET MMETb afeKBaTHOe 3HayeHue u
OyneT nm cnyxutb MHPOPMUPOBAHMIO OBLLECTBEHHOCTN; 4)
MOXET N OTBeT OblTb HEMPaBWIbLHO MOHAT; 5) MOXeT nu
oTBEeT cnocobcTBoBaTh OO0NbLIEN WMHPOPMUPOBAHHOCTU
00OLLLECTBEHHOCTM O BaXHOM BOMPOCe, KOTOPbLIN ObiN npen-
MeTOoM cyaebHOoro pasdupartenbcTBa UK KakumM-To 0O6pa3om
Obl1 CBSI3aH C HUM.
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